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THIRTY-FOURTH SUBJECT. 



Common Law Pleading. 



Chapter I. 

INTRODUCTORY. 

Section 1. Reference to Subject of Legal 
History. 

The early history of common law pleading can 
be found in the seventh chapter of Legal History.^ 

Section 2. Definition. 

The subject of common law pleadings is that con- 
cerned with the pleadings in proceedings before com- 
mon law courts. 

A pleading is ''a statement in a logical and legal 
form, of the facts which constitute the plaintiff's 
cause of action or the defendant's ground of de- 
fense.*' * 

This excludes a demurrer (which raises a question 
of law) from the list of pleadings; some of the more 
modem definitions of pleadings are enlarged so as to 
mclude demurrers.' 

''The alternate statements of the parties, which 
constitute the pleadings (placita) of an action, were 
originally expressed by the parties or their attomeyB 
in open court before the judges, minutes of which were 
entered on the record when they were finally settled. 
Those minutes were made by the clerk under the im- 
mediate direction of the judges. This method of pro- 
ceeding continued unto the reign of Henry VIII, 
when it became the universal practice of the parties 
or their advocates to deliver the pleadings to the court 

:< Vol. I, Subject 2. * See Martin on ayfl Procedure, 

• 1 Chit. Fl.. 2, 13. Sec. 14. 

11 



12 COlOfON LAW PLEADING. 

in writing. The pleadings as entered never speak in 
the first person, a fact which seems to corroborate 
their oral origin, when the clerks made minutes of 
what the respective parties had said before the judges."^ 

The various pleadings will be treated in Chapter 
VII and the rules of pleading in chapter VIII of this 
subject. 

The great object of the system of common law 
pleading is to bring the parties to an issue on some 
point upon which the case can be decided. 

SEcnoN 3. Common Law Pleading in America. 

The English system of common law pleading in 
a more or less modified form, is still in use in about 
half of the states of this country. In the other states 
a system of code pleading has been adopted. A cer- 
tain knowledge of the principles of common law plead- 
ing, however, is essential to an imderstanding of any 
system of code pleading. 

liartin on avil Ftooedure, Sec. 16. 



Chaptbb II. 
PARTIES. 

Section 4. Who Can Sxte ob Bb Sued. 

The English rule as to the parties to an action 
was that all persons could sue or be sued with the 
exceptions that felons, outlaws, and alien enemies 
could not sue, and the sovereigns, foreign states and 
ambassadors could not be sued. 

The American rule is that all persons have legal 
capacity to sue or be sued. An alien enemy suing will 
not be heard during the continuance of the war, and a 
political sovereignty can be sued by a private person 
only with its own consent.^ 

SEcnoN 5. Plaintiffs. 

Everyone whose legal right has been infringed 
may become the plaintiff in an action for the redress 
of such injmy. Formerly rights of action, with a few 
exceptions such as negotiable instruments, could not 
be assigned so as to enable the assignee to sue thereon, 
at least in his own name. The law is now much more 
liberal in this respect.' 

Persons, not parties, for whose benefit a contract 
is made and who sustain a relation of privity to the 
subject or the consideration may sue upon it. 

In matters of agency, it is now well established that 
an undisclosed principal may generally sue in his own 
name, on a contract made in the name of the agent 
while acting within the scope of his agency.* 

* Andrews' AnMrican Law, oage particular states. 

1097, 1st Ed. ' Andrews Stephens' Pleading, Sea 

• GoDsuh codes and statutes of 22. 

ta 



14 cx)mmon law pleading. 

Section 6. Joinder of Plaintiffb. Pabtcbb 
Jointly Interested Must Sue Together. 

^'In actions ex contractu, misjoinder or non- 
joinder of plaintiffs may be taken advantage of by 
demurrer, motion in arrest of judgment, or writ of 
error, or, where the defect is not apparent on the face 
of the pleadings, by plea in abatement or motion for 
a nonsuit. 

''In actions ex delictu, unconnected with con- 
tract, misjoinder may be remedied by demurrer, 
motion in arrest of judgment, or writ of enoTf, or, if 
not an apparent defect, by motion for nonsuit; non- 
joinder only by plea in abatement or by apportion- 
ment of damages on the trial.'' ^ 

Section 7. Joinder of Defendants. 

Parties subject to a common liability must be 
sued jointiy or severally, according to the nature of 
the undertaking, the intenion of the parties, or the ex- 
press words of the contract. 

''In actions ex contractu, misjoinder may be open 
to demurrer, motion in arrest of judgment, or writ of 
error; or, if not apparent on the fact of the pleadings, 
by motion for nonsuit at the trial; nonjoinder only by 
plea in abatement, unless it appear from the pleadings 
of the plaintiff that the party omitted jointiy contracted 
and is still living.'' • 

« Shipmaa on OommoQ Law Plead- ' Id., 8m. 84. 

ing, Sees. 32-33. 



Chapter III. 
COMMON LAW ACTIONS. 

Section 8. Classification of Actions. 

Actions under the common law are divided into 
real, mixed, and personal. Personal actions are sub- 
divided into actions, ex contractu^ or actions arising out 
of contracts, and actions ex delictu, or actions arising 
out of torts. Real and mixed actions will be discussed 
in Qiapter III, actions ex contractu in Chapter IV and 
actions ex delictu in Chapter V. 
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Chapter IV. 
REAL AND MIXED ACTIONS. 

Section 9. In General. 

The number of different real actions was, in early 
times, very large. It is impossible to give the exact 
number of such actions, but there appear to have been 
several hundred of them in all. Real actions were 
divided into proprietary actions, by which the right 
of property was determined; and possessory actions, 
by which only the right of possessoin was settled. 

Mixed actions were those brought for the recovery 
both of the land and for damages for its detention. 

Section 10. Writ of Right. 

The proprietary right to an estate in fee simple 
was determined by the writ of right often referred to 
as the grand assize, from the method of trial granted 
by Henry II, in actions of this character. There 
were four forms of writs of right proper: (a) the writ 
or right patent; (b) the writ of right quia dominus 
remisit curiam^ (c) the writ of right precipe in capite, 
and (d) the writ of right patent in London. 

Sectign 11. Writs in the Nature op Wrcts op 

Right. 

In addition to the true writs of right there were a 
large number of writs in the nature of writs of right, 
which were used for the purpose of recovering the 
right of property in incorporeal hereditaments, or of 
corporeal estate less than fee simples. The most 

Vol XL-a 17 



18 COMMON LAW PLEADING. 

important of this ckiss of write, with the purpose of 
each, were as follows: 

Writ of formedon, to recover an estate in fee tail. 

Writ of advowson, to recover the right of pre- 
sentation to a benefice. 

Writ of right de rationabli parte^ to recover the 
plaintiff's proper share of the estate, this writing only 
being used between privies in blood. 

Writ of dower, writ of right of dower, and writ of 
dower unde nihil habet, to recover estates in dower. 

Little writ of right close to recover estates in an 
ancient demesne. 

Section 12. The Lesser Assizes. 

The lesser assizes were four possessory actions in 
which the assize, or trial by jury, was permitted. 
The development of these assizes is described in the 
following extracts from Pollock and Maitland's History 
of English Law*: 

''Thus the sworn inquest begins to make its way 
into our ordinary civil procedure. In a proprietary 
action for land or for advowson, the 'tenant,' the 
passive party, may, rejecting battle, 'put himself upon 
the grand assize of our lord the king,' and an inquest 
will then be called in to declare who has the better 
right. In four other cases a plaintiff may begin pro- 
ceedings by obtaining a royal writ, which will direct 
that an inquest shall be sworn to answer a particular 
question formulated in the writ. These four cases 
are the subject-matter of the four petty assizes, (1) 
the assize utrum, (2) the novel disseisin, (3) the mart 
d^ancestoTy (4) the darrein presentment. It is probable 
that for a short time a few other cases were met in a 

* Vol. I, extracts from pages 124r7, Ist Ed. 



R£AL AND MIXED ACTIONS. 19 

similar fashion; but in a little time we have these four 
and only these four petty assizes. Only in these four 
instances does the writ which is the first step in the 
procedure, 'the original writ/ direct the empanelling 
of an inquest/' 

''Some two years later, perhaps at the council 
held at Clarendon in the first months of 1166, Henry 
took a far more important step. He issued an ordin- 
ance and instituted a procedure. Ordinance and pro- 
cedure alike were known as the assize of novel disseisin 
(assia novae disseisinae). At that coimcil was pub- 
lished the edict known as the Assize of Clarendon, 
which deals with criminal matters and which served as 
instructions for the justices who were being sent out 
on a great eyre throughout the land. We fix this date 
as that of the assize of novel disseisin because the next 
pipe roll, a roll which records the abundant profits 
reaped by the itinerant justices in the field of criminal 
law, gives us also our first tidings of men being amerced 
for disseisin against the King's assize; from that 
moment onwards we get such tidings year by year. 

"Of this ordinance, which was in the long run to 
prove itself one of the most important laws ever 
issued in England — we have not the words — ^Bracton 
tells us that wakeful nights were spent over it, and 
we may well believe him, for the principle that was to 
be enforced was a revolutionary one. It was this: 
If one person be disseised, that is, dispossessed, of his 
free tenement unjustly and without a judgment, he 
is to have a remedy by royal writ; a jury to be em- 
panelled; in the presence of the King's justices, it is 
to answer this simple question about seisin and dis- 
seisin; if it gives the plaintiff a verdict he is to be re- 
stored to his possession. We may state the matter 
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in two other wajrs: by the one we may show what is 
being done for our private, by the other what is being 
done for our public law. (1) Possession or seisin, as 
something quite distinct from ownership or best right, 
is to be protected by an unusually rapid remedy. 
(2) The seisin of a free tenement, no matter of what 
lord it be holden, is protected by the kind. Hereafter, 
in connection with property law we may speak of the 
private side of this new remedy and of its relation to 
the actio spolii of the canon law; here we have but to 
notice the great principle of public law that the King 
has laid down. The ownership of land may be a 
matter for the feudal courts; the King himself will 
protect by royal writ and inquest of neighbors every 
seisin of a free tenement. It is a principle that in 
course of time can be made good even against kings. 
The most famous words of Magna Charta will enshrine 
the formula of the novel disseisin.^ ^ 

''Then to all seeming, the coimcil held at North- 
ampton in 1176, instituted a second possessory assize, 
the assize of mort (Pancestor (a^sia de morte ante- 
cessoris). Apparently we have the words whereby 
this was accomplished, though the practice of the 
courts soon left those words behind it. The principle 
of the novel disseisin is that one man, even though he 
claims and actually has the ownership of the land, 
is not to turn another man out of possession without 
first obtaining a judgment. The principle of the mart 
d^ancestor is that if a man has died in seisin, that is, 
in possession of a tenement and was not holding it as 
a mere life-tenant, his heir is entitled to obtain posses- 
sion of it as against every other person, no matter 
that such person claims and actually has a better right 
to the land than the dead man had. Such a right, if it 
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exists, must be asserted in an action; it is not to be 
asserted by 'self-help' by a seizure of the vacant 
tenement. Another blow is thus struck at feudal 
justice, and a heavy one, for the defendant in an assize 
of mort d'ancestor is very likely to be the dead ten- 
ant's lord; who will have seized the lands upon some 
pretext of making good his seignorial claims. An* 
other use is f oimd for the inquest of neighbours, for the 
questions whether the dead man died seised and 
whether the claimant is his heir will be decided by 
verdict." 

''Scarcely less important than litigation about 
land is litigation about the advowsons of churches. 
Henry has here asserted as against the church that 
such litigation belongs to a temporal forum, and as 
against the feudatories that it belongs to the king's 
own court. A proprietary action for an advowson 
must be begun in the King's court by royal writ, writ 
of right of advowson, the claimant must ofiFer battle; 
his adversary may choose between battle and the grand 
assize. Then at some time or another during his reign, 
Henry gives a possessory action, the assize of darrein 
presentmerU (assia de ultima presentatione) which 
stands to the writ or right of advowson in somewhat 
the same relation in which the novel disseisin stands 
to the writ of right for land. If the church be vacant, 
and two persons be quarreling about the advowson, it 
is very necessary that some provisional, some posses- 
sory judgment should be given. Especially necessary 
is this after the Lateran Council of 1179, for should the 
church remain vacant for three months the diocesan 
bishop will fill up the vacancy. The principle of the 
new assize is, simply stated, this, 'He who presented 
last time, let him present this time also, but this with- 
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out prejudice to any question of right.' An inquest 
of neighbours is summoned to declare who it was that 
presented the last parson/' 

Section 13. The Writ op Entry. 

The lesser assizes were very limited in their scope, 
only furnishing a remedy against the disseisor and 
his tenant or alienee during the disseisor's lifetime, 
and to supplement these assizes the writ of entry, in 
its various forms, became necessary. 

''Generally speaking, it lay in favor of a person 
who, having possession of lands as tenant in fee, fee 
tail, or for life, is ousted therefrom; or having the right 
of possession is deforced therefrom, to restore him to 
the possession. As a remedy distinct and dififerent 
from the writ of assize, it first appears as a writ of 
course in 1205 and 1224. Although anciently 
denied, it came to be a concurrent remedy with the 
writ of assize of novel disseisin, when it was brought 
against the original disseisor by the disseisee himself, 
in which case it was called a writ in the nature of an 
assize or writ of entry in de quibus. Its original use 
and distinctive features made it a remedy against one 
coining into possession without fraud or tort, as by 
the deed of a disseisor or of one who had but a parti- 
cular or defeasible estate. But it came to be used 
when a disseisin was suffered by a demandant or his 
ancestor."^ 

There were a large number of various forms of 
this writ, the most important being the following: 

''Writ of entry sur disseisin; where a disseisin 
had been suffered by the demandant or his ancestor. 

"Writ of entry sur alienation; as where the tenant 

' Martin on CivQ Prooedure, Sec. 144. 
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of a particular estate wrongfully aliens it, which 
operates as a deforcement of the reversioner. 

"Writ of entry «ur intrusion. Where on the ex- 
piration of a preceding estate of freehold, a stranger 
wrongfully intrudes, by which he affects a deforce- 
ment of the reversioner. 

"Writ of entry sur abatement where on the death 
of the ancestor a stranger abates and deforces the 
heir. It seems to have been in this case a concurrent 
remedy with the writ or mart ^ancestor or writ of 
ayel. 

"Writ of entry ad terminum qui praeteriit. Where 
the owner of a freehold leases lands or tenements for 
life or years, and after the expiration of the term by 
efflux of time or surrender, the lessee or a stranger, 
either entering upon or continuing in, detains the 
possession from the lessor or his heirs, thereby effecting 
a disseisin by deforcement.'^ 

Section 14. Other Anctent Real Wrtts. 

The writ of quare impedit was a possessory writ 
concerning the presentation to a benefice. 

The writ of waste was an action by the reversioner 
or remainderman against the tenant in possession who 
had misused the property. 

The writ of de ejectiane firmaey lay in favor of the 
tenant for a term of years against anyone who had 
unlawfully interfered with his possession. The modem 
writ of ejectment grew out of this writ. 

Section 15. Modern Real Actions. 

The modem real actions are much simpler and 
fewer in number than the ancient real writs. The im- 
portant real actions at the present time are those of 
ejectment and forcible entry and detainer. 
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The old real actions of entry, dower, and partition 
are retained in a very few states, while actions of dis- 
seisin, and of trespass to try title are each the method 
of tr}dng disputed titles to land in a single state. 

Section 16. Ejectments. 

In most of the states which have Apt adopted the 
code procedure, ejectment is the method to try a 
title to land. This action has been freed from most of 
the fictions which formerly surrounded it, and it is 
sufficient in most states to allege in the pleading of 
the plaintiff that he is entitled to possession of the 
land, describing it, and that the defendant is in pos- 
session and wrongfully withholds it from plaintiff; 
concluding with a prayer for recovery and damages. 

Section 17. Forcible Entry and Detainer. 

The action, of forcible entry and detainer is a 
summary proceeding to recover possession. This 
remedy was formerly incidental to a criminal pro- 
ceeding, but is now a civil action entirely regulated 
by statutes in the different states.* It is the action 
used by landlords to oust tenants, for non-payment 
of rent or other cause. 

* See statutes of several states. 



Chapter Y. 
PERSONAL ACTIONS EX CONTRACTU. 

Section 18. Debt. 

The action of debt is the oldest personal common 
law action. The field of the action of debt is broader 
than that of pure contract law and lies to enforce a 
legal duty created by contract, custom or record. 
There was, however, one great restriction upon the 
scope of this action, which was that the duly, which 
was the basis of the action, must be for the payment 
of a certain sum of money or for the delivery of a 
certain amount of ponderable or measurable chattels. 
In very early times, the action of debt was even 
broader than this, being used in action for the recoveiy 
of a specific article. An action of debt for this last 
piupose was known as an action of debt in the de- 
tinet, while other actions of debt were known as 
actions of debt in the dd)et et detinet. Actions of 
debt in the detinet soon branched off from this action 
and gave rise to the new action of detinue. 

^'Evidences of the proprietary character of the 
action of debt are conspicuous throughout all its 
history, but this feature is more prominent in the 
early stages of its growth. It is plainly manifest in 
the wording of the early writ. The creditor com- 
plained that the debtor imjustly deforced him of the 
subject-matter of the debt, and the debtor was com- 
manded that justly and without delay he render it 
to its owner. By the time of Bracton the word detaios 
{detinet) had supplanted the word deforce as de- 
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Bcriptive of the wrongful exclusion of the owner from 
his property. As in the writ of right for land, the 
action was based on ownership; and the writ of debt 
has been aptly called the 'writ of right for money.' 
The analogy between debt and the proprietary action 
for land is shown in the further circumstance that in 
both there might be trial by battle; but the ofifer of 
proof by battle has not actually been found in actions 
of debt. 

"The proprietary character of the action being 
much more plainly marked in the detinet form of the 
action, it is not surprising to find that while the 
simple duty to pay a debt was originally conceived as 
an obligation so purely personal as to perish with the 
person, the duty to pay chattels did not so perish. 
Accordingly when the debtor died, the writ, in order 
to be maintainable, alwajrs had to be framed in the 
detinet solely, whether the debt was for money or 
chattels.'' ' 

Debt was used in suits on sealed instruments, for 
penalties named in a lease' for a fine due under 
custom,' in suits on judgments,^ for the recovery of 
rent, and on rights of a quasi-contractional character.' 
At common law the right of action for debt, except in 
cases of surety, was personal and transitory. It would 
not lie against a personal representative to recover a 
debt due from the estate of a deceased person, but 
would lie against the heir where the specialty eviden- 
cing the debt expressly binds the heir, and where the 
heir has funds. 

The two causes which brought about the disuse 

« Street's Foundations of Legal • Y. B., 11, Hen. VII, 13, pL 8. 

LUbmty, Vol. Ill, p. 130-131. * Y. B., 43 Edw. IIL, 2^jL 5. 

* Cibel vs. Hill, 1 Leon, 110. • Spoike vs. Richards, Hob. 200, 

pL 260. 
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of the action of debt were the necessity of proving 
the claim to the exact amount alleged, and the fact 
that the defendant had the right of * 'wager of law/' 
By the time that the wager of law was abolished, 
assimipsit had occupied the field formerly possessed 
by debt. 

Section 19. Dbtinub. 

The action of detinue stands on the border line 
between contract and tort. Historically it is an off- 
shoot from the action of debt; in practice it bears a 
much closer resemblance to tort actions than to these 
in contract. 

The two principal forms of detinue were those 
upon bailment (sur bailment), and upon trover (sur 
trover). 

The action of detinue, eur bailment, was originally 
purely one of contract. It could only be used by the 
bailor against the bailee. The first extension of this 
.right was one permitting it to be used against the 
legal representative of the bailee after the latter's 
death. A little later the right was again extended so 
that where there had once been a bailment, the bailor 
could bring the action against any one in possession 
of the goods by alleging that they had come into his 
hands and possession (ad manua et possessionem 
devenerunt). 

The action of detinue sur trover seems to have 
arisen in the latter part of the fifteenth century. The 
allegation in this form of action was that the plaintiff 
had lost his goods, and that the defendant had found 
them and refused to deliver them up. At first the 
losing and finding must be proved as alleged; but later 
these became mere fictions and detinue became avail- 
able for any imlawful detention of personal property. 
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A considerable period elapsed, however, before this 
action became available against trespassers. 

One objection to the use of the action of detinue 
was that if the defendant surrendered the articles, 
damages could not be recovered under this form of 
action for injtuies which they might have received. 
Futhermore detinue, like debt, could be defended 
against by the wager of law. Largely for these reasons, 
detinue gave way to trover, as debt did to assumpsit. 

Secttion 20. Covenant. 

Covenant is an action to recover damages for the 
breach of a contract (covenant) imder seal. The 
action lies on covenants contained in deeds either ex- 
pressly, or by implication. It always lies on covenants 
under seal to pay money, or to do, or refrain from 
doing some act. Originally the action was confined 
to covenants concerning tenements, and was strictly 
an action upon a lease. It was the chief, if not sole 
remedy of the lessee against his lessor.* 

Later the scope of the action of covenant was 
extended to cover any agreement imder seal. 

''One feature of the contract of covenant which 
impressed the lawyer of the thirteenth century was its 
remarkable scope. Bracton said that there were as 
many sorts of covenants as there are things to contract 
about. The Statute of Wales (1248) has an observa- 
tion to the same efifect and assigns the infinite variety 
of covenants as an excuse for not going into details 
about this form of engagement. Yet, as a matter of 

Street's Foundations of Legal against me a writ of covenant. 

Liability, Vol. Ill, p. 215: But if he be ousted by a 

"Nota. per Littleton, tnat if I straziger he shall have a writ 

lease land to another for a of ejectione fitmae against the 

term of years by indenture and stranger." Y. B., 32 Hen. 

oust him, he shall have VI, 32. 
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fact, few actions of covenant could have been brought 
prior to that tune which did not involve a lease or trans- 
fer of tenements/ ' ^ 

It was formerly held that it was not necessary to 
prove a consideration in an action on an instrument 
under seal. It is now considered more accurate to 
state that the seal implies a consideration. 

Covenant lies only at the instance of a party to the 
covenant, but a party to the covenant may sue although 
he did not sign it. The action of covenant cannot be 
brought by a third person for whose benefit the coven- 
ant was made. A covenant does not die with the 
person. It is binding upon heirs and assigns. 

Section 21. Annuity. 

There was an old common law personal action for 
the recovery of an annuity. 

An annuity strictly speaking was an annual sum 
of money granted to another in fee for life or years, and 
chargeable only against the person of the grantor, and 
against his heirs when they were bound by the language 
of the grant. The grant had to be by deed, by words 
of express grant, in order to furnish the right of action 
at law.* 

This action is now obsolete. 

Section 22. Assumpsit. 

The most important of all personal actions ex 
contractu is that of assumpsit. The action of assump- 
sit grew out of the Statute of Westminster II,* and was 
an offHshoot of the action of case. We thus have the 
strange situation of the leading modem action ex 
contractu having originated in a tort action. 

' Street's Foundations of Legal ' Martin on Civil Procedure, p. 65. 

Liability, VoL Ul, p. 116. • See Vol. I, Sub. 2, Section 68. 
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'^The action of assumpsit is a specialized form 
of case which gradually acquired recognition and in- 
dividuality in the fifteenth century as the proper 
remedy for the breach of a simple promise. It was not 
from any subtle perception of the tie resulting from 
the making of the oral promise that the courts were led 
to countenance this form of case. The advance was 
due to a very natural extension of the older delictual 
remedy which we will now trace. The fact that the 
step by which assumpsit was differentiated from case 
was taken is not more surprising than the fact that the 
courts were so long about it. 

'^By way of anticipation it may be said that the 
conception which is at the root of liability in assumpsit 
is that of damage done by deceitful artifice. Thus, 
if A contrives to obtain a thing of value from B on the 
faith of a promise to do some act for B in the future, 
and A subsequently refuses to fulfil the promise 
it is not difficult to look upon A^s refusal or failing to 
perform as being the cuLnination of a false pretense. 

"The situation here conceived disclosed the exist- 
ence of a detriment to B, the promise, which in later 
times is denominated the consideration for the promise, 
and also an actionable deceit on the part of A. The deceit 
is of an ex post facto nature, it is true, since the pre- 
simiption of deceitful intent does not arise until the 
subsequent breach. But in a legal system where simple 
promises were pressing for recognition as a source 
of legal duty, this objection could not stand; and 
accordingly an action on the case in the nature of deceit 
was permitted to be maintained upon the promise. 
Such was assumpsit. The full and final establishment 
of the remedy did not take place until near the end of 
the fifteenth century.'' *® 

«■ Street's Foundations of Legal Liability, Vol. Ill, p. 172-3. 
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Assumpsit had the great advantage over debt 
that the defendant in such an action was not permitted 
to wage his law. 

In Slade's Case/^ decided in 1608, it was decided 
that assumpsit could be used in suing upon simple 
debts. 

Assumpsit is divided into special assumpsit and 
general assumpsit. 

Special assumpsit relies on the special facts of the 
particular case, and the declaration should set forth 
all the material parts of the contract upon which the 
suit is based. 

In general assumpsit the action is founded on an 
obligation raised by law independent of express con- 
tract. If there was an express undertaking, this is 
ignored and the action grounded upon certain facts 
happening or existing between the parties from which 
the law raised the implication of a promise, which, 
although fictitious, had to be allied by the pleader." 

The declaration in general assumpsit contains one 
or more of what are known as the common counts. 
The character of these counts has been thus discussed 
by a recent writer:" 

''Common counts, or General Assumpsit. These 
counts were generally used in connection with some 
coimt in special assumpsit preceding them in the same 
declaration. This was not invariably the case. It 
appears that they were sometimes used independently 
of any count in special assumpsit, although such use 
was subject to the objection of inducing surprise at the 
trial, on account of the general and indefinite terms 

1 41 Ooke, 92. Prooedure, Sec. 54; Gould H., 

■ Gutter tb. PoweU, 2 Smith Ld. Vol. 3, See. 19. 

61; Martin on Givil >* Martin on Civil Procedure, Seo- 

tion 66. 
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in which they disclosed the cause of action. Whenever, 
in the count on special assumpsit, the contract sued on 
contained in its nature the receipt of a consideration 
delivered or given at the instance of the defendant, 
upon which a promise to pay money had been expressed, 
or could be implied by law, one or more of the common 
counts might generally be added. They were always 
predicated upon a precedent and existing debt or 
executed consideration, for which the law raised an 
implied promise to pay in money. They were all de- 
veloped from the count on special assumpsit upon an 
express promise. The courts permitted the jury to 
infer an actual promise from circmnstantial evidence. 
They next inferred the promise themselves in dear 
cases, when it was in accord with the natural and 
evident intention of the parties.'' 

The various common counts are as follows: 
(a) Indebitatus assumpsit. In this count it is alleged 
that the defendant was indebted to the plaintifif in 
a certain sum of money; as for real property sold or 
used and occupied, or for personal property sold; 
or for personal services rendered; or for money loaned 
or paid and expended to defendant's use; or for money 
paid to and received by defendant to plaintiff's use; 
all of which was incurred in some way at his special 
instance and request; and that being so indebted, the 
defendant promised in consideration thereof to pay to 
the plaintiff the said money. Of the indebitatus 
counts, those relating to transactions based on the pay- 
ment or receipt of money are called the money 
coimts; as, money lent to defendant; money paid and 
expended for his use; and money had and received 
by defendant to plaintiff's use. 

(b) Quantum meruit^ wherein it is alleged that 
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plaintiff had done certain work for the defendant at 
his request, and that therefore the defendant is 
indebted to the plaintiff to the amount that the plain- 
tiff reasonably deserved. 

(c) QtianhimwZe&ant, wherein it is allied that the 
plaintiff delivered certain goods to the defendant at 
his request, and that the defendant owes the plaintiff 
the amount that these goods are reasonably worth. 

(d) Insimul computasset, or account stat^, which 
is on a balance agreed between the parties to be due. 

Section 23. Account. 

Account was one of the oldest forms of actions 
ex contractu. 

"For several hundred years the action of account 
occupied no mean place among the common-law 
rem^es. In modem times the bill in equity for an 
accounting has been found to be better adapted to the 
enforcement of the obligation to render an account, 
and the old legal remedy has consequently fallen into 
disuse. The count in assumpsit for money had and 
received has also been extended into the field formerly 
occupied by the action of account." 

Section 24. Scire Facias. 

Scire facias is in its nature an auxiliary action. 
It is brought on the record of a prior action and its 
object is to enforce judgments, recognizances, or other 
obligations of record, and to continue suits. 

^ Street's Fotrndationa of Legal Liability, Vol. Ill, p. 99. 
VoLXL-^ 



Chapter VI. 
ACTIONS EX DELICTU. 

Section 25. Trespass. 

The action of trespass was the earliest tort action^ 
and prior to the passage of the Statute of Westminster 
II, the field of tort and of trespass may be said to have 
been co-extensive. Since the passage of that statute 
the field of tort is practically divided between trespass 
and trespass on the case. The distinction between 
trespass and trespass on the case has been discussed 
at some length under the subject of Torts, to which 
the reader is referred.^ 

Section 26. Trespass on The Case. 

Trespass on the case is the most important of the 
forms of actions growing out of the Statute of West- 
minster II. In general it gives relief for those 
wrongful acts not covered by the action of trespass. 
For a further discussion of this action see the Subject 
of Torts.* 

. Section 27. Trover. 

Trover is a specialized form of trespass on the case, 
and was the last of the important personal actions to 
come into existence. Trover bears a close resemblance 
to the action of dettntie sur trover ^ but was not derived 
from this action. Trover supplanted detinue, for the 
same reason that assumpsit did debt — ^namely, the 
existence of the common procedural difficulties in 
debt and detinue. 

^'The most curious feature of the action of trover 

> V6L IV, Sobjeet 8, Chapter IL ■ Id. 
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is the fact that it is encumbered with more fictions 
than any other personal action. The declaration 
alleges a losing by the plaintiff and a finding by the 
defendant, but neither of these all^ations need be 
proved. Furthermorei if a bailment is allied as a 
means of indicating the manner in which the defendant 
acquired possession, it need not in modem times be 
proved. A refusal to surrender on demand is also 
often alleged in the dedaration, but this allegation is 
likewise immaterial where the taking is tortious. 

''The gist of the action is found in the allegation 
that the defendant 'converted the goods to his own 
use.' But oddly enough, even this allegation is also a 
sort of fiction ; for if words mean anything a conversion 
to one's own use implies an appropriation under such 
circumstances as to result in benefit to the converter. 
But nothing is better established than that this is not 
necessary. Conversion in law does not mean acquisi- 
tion of property. It is enough that the owner or person 
having the right to possession has, under conditions 
more or less clearly defined, been deprived of dominion 
over the goods. A withholding of possession under an 
inconsistent claim of title is sufficient.'' ' 

Section 28. Replevin. 

Replevin is the most effective of all actions for 
the recovery of specific chattels wrongfully taken or 
withheld. It lies in favor of the owner of such chattels 
both for the purpose of recovering the possession of 
the articles and for damages for their wrongful taking 
and detention. This action more than any other 
common law action is regulated by statute in the 
different states. 

' Street's Foundationa of Legal 
Ii»bUity,VoL III, pp. 169-100 



Chapter VII. 
THE PLEADINGS. 

Sechon 29. Definition. 

'' 'Pleadings of parties' are the allegations made 
by the parties to a civil or criminal case, for the pur- 
pose of definitely presenting the issue to be tried and 
determined between them.'' ^ 

'' 'The office of pleading is to inform the court 
and the parties of the facts in issue; the court, that 
it may declare the law, and the parties, that they may 
know what to meet by their proof.' " ' 

*' 'The office of pleading is to state facts, not con- 
clusions of law. It is the duty of the courts to declare 
the conclusion, and of the parties to state the prem- 
ises.' " » 

Section 30. The Different Pleadings. 

The different pleadings in their order in a common 
law action are as follows: 

1. The Declaration. 

2. The Plea. 

3. The Replication. 

4. The Rejoinder. 
6. The Surrejoinder. 

6. The Rebutter. 

7. The Surrebutter. 

After the surrebutter the pleadings have no 
special names. Of the above named pleadings the 
declaration, replication, surrejoinder, and surrebutter 

* Tueker vb. United States, 151 U. ' Uttle Yoik Gold Washing, etc., 

8., 168. Co. vs. Keyes, 96 U. S., 202. 

■ Hm vs. Mendenhall, 21 Wallace, 
466. 
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are by the plainti£F| and the plea, rejoinder, and re- 
butter by the defendant. The pleadings veiy seldom 
continue as far as this point, an ''issue" being gener- 
ally reached at an early stage of the pleading. 

Section 31. The Issue. 

An issue is a proposition asserted by one side and 
denied by the other. The object of all pleading is to 
reach an issue. Issues may be either of law or of fact. 
True pleadings can only produce issues of fact. Issues 
of law are produced by the use of demurrers, which, 
althou^ sometimes classed as pleadings, are in reality 
rather excuses for not pleading. 

Section 32. The Declabation. 

The first pleading in the declaration (orcount^) 
is the formal statement on the part of the plainti£f of 
his cause of action. 

'^The province of the declaration is to exhibit, 
upon the records, the grounds of the plaintiff's cause 
of action, as well for the purpose of notifying the de- 
fendant of the precise character of those grounds, as 
of regulating his own proofs. When it performs such 
office, in such manner as to leave no doubt on the 
mind of the defendant, either as to the nature or origin 
of the plaintiff's claim, it ought not, on principle, to 
be adjudged bad." * 

A declaration contains either six or seven parts, 
according to the nature of the suit. 

(a) The captioriy which designates the court. 

(b) The title. This contains the names of the 
parties and the nature of the suit. 

• This name is now prmetically * Oook vs. Soott, 1 Gilm. (in.)» 388| 

obsolete. 340. 
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(c) Hie inducement. This is used in trespass on 
the case, and shows the relation between the parties 
on which the duty violated is claimed to rest.* 

(d) The charge. This is a positive allegation of 
the facts constituting the injury. 

(e) The injury and ad damnum clause. This is 
added after the allegation of the charge. Special 
damages must be specially alleged. 

(f) Production of suit. This generally consists 
of the words, ''and therefore he brings his suit.'' 

(g) Signature. Either by party or counsel. 

Sectign 33. The Plea. 

The first pleading on the part of the defendant is 
the plea. Pleas are divided into dilatory pleas and per- 
emptory pleas. Peremptory pleas are those which go 
to the merits of the actions. Dilatory pleas are those 
which merely tend to delay the suit, or which seek to 
defeat it on some other grounds than those affecting 
the merits of the action. Dilatory pleas must be 
pleaded first. 

Hie following classification/ shows the various 
kinds of pleas and the order in which they must be 
pleaded: 
Dilatory pleas — 

1. To the jurisdiction of the court. 

1. Of plaintiff. 

2. Of defendant. 

2. To the disability of the person. 

3. To the count or declaration. (Obsolete.) 

4. To the writ. 

1. To the form of the writ. 

1. For matter apparent on the face of it. 

• FeoplB n. Ryder, 12 N. T., 433. ' Aodrews Stevenfl' Beading, See. 

97. 
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2. For matter dehors the writ. 
2. To the action of the writ 

1. By way of traverse. 

2. Or in confession and avoidance. 

A peremptory plea must be either by way of tra- 
verse or by way of confession and avoidance. 

Section 34. Tbavebse. 

A plea by way of traverse is a denial of some one 
fact or of all the facts, set up in the plaintiff's declara- 
tion. Pleadings later than the plea can also be by 
way of traverse. In such cases there is a denial of 
some one fact or of all the previous facts set up in the 
last previous pleading. 

A traverse concludes with the words, ''And of this 
he puts himself upon the country.' ' 

A traverse produces an issue which is asserted by 
one side and denied by the other. It only remains 
with the other party to join issue, which is done by 
what is called a similiter, or a joinder in issue, which is 
generally in the following language: ''And the said 
A as to the plea of the said B, above pleaded, and 
whereof he has put himself upon the country, does the 
Uke.'' 

The rules governing traverses will be found in the 
chapter on the rules of pleading. 

Section 35. General Traverse or General Issue. 

"The general issue is a comprehensive denial of 
the whole cause of action or the principal part thereof,* 
putting in issue those facts the bmxien of proving which 
rests primarily on the plaintiff, but none other.^ 

"The form of the general issue varies, and is not 

' Qgbom V8. Lovell, 36 Mich., 250. * Louisville, etc., R. Go. vb. Tnmr 

meU, 93 Ala., 352. 



THE PLEADINGS. 41 

the same for every form of action, but most of the 
forms of action have an appropriate, distinct, and 
fixed general issue." '^ " 

The forms of the general issue in the principal 
forms of action are as follows : 

(a) Debt on a simple contract. Nil dd>et. This 
is one of the broadest of all the general issues. It 
denies that the defendant owes the debt, and any mat- 
ters whidi will avoid the indebtedness can be intro- 
duced under this plea, even although such matter is 
in reality in confession and avoidance. 

(b) Debt on record. Nul tiel record. 

(c) Debt on specialty. Nan est factum. 

(d) Covenant. Nan eat factum. Under this plea 
evidence can be introduced either that the defendant 
never executed the instrument or that it is void. 

(e) Detinue. Nan detinetj that the defendant 
does not detain the goods. 

(f) Assmnpsit. Nan assumpsit. 

''In an action of special assmnpsit founded upon 
an express promise, nan assumpsit originally denied 
only the fact of the promise, or that the promise was 
l^al, but in general assmnpsit founded upon an im- 
plied promise the defendant was at liberty to prove all 
facts which tended to exclude the implication of the 
promise.'' " " 

(g) Trespass. Not guilty. 

(h) Trespass on the case. Not guilty. 

(i) Trover. Not guilty. In this action the gen- 
eral issue of not guilty is said to permit the setting up 
every defense except the statute of limitations.^^ 

■ 3 Black.. Com.. 305. ** Ency. of Pleading and Practice, 
" Ency. of Flea^g and Ptactice, Vol. XVI, p. 544. 

VoL XVI^j). 542-i3. " 1 Chitty's K, (16th Am. Ed.), 
» EdflOD VB. Weaton, 7 Cow. (N. 181. 

y.). 278. 
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'Tleas of the general issue as above enumerated 
cannot be indiscriminately used^ but each must be 
confined to the particular form of action to which it is 
appropriate." " " 

Secthon 36. Special Travebse. 

'^A special traverse consists of a statement of new 
matter amounting to an argumentative denial of facts 
adversely alleged, as an aflSrmative inducement to a 
specific traverse of some allegation in the pleading 
opposed to it.^^ It consists of an affirmative not com- 
patible with the adversary's former pleading, and a 
negative in direct contradiction to it.^" 

''The inducement cannot be traversed if confessed 
and avoided, under the general rule applicable to all 
good traverses. There cannot be a traverse upon a 
good traverse, nor can there be a confession and avoid- 
ance upon a good traverse, but issue must be taken 
upon it.'' " ~ 

Section 37. Replication de Injuria. 

A particular kind of a traverse which is only avail- 
able to the plaintiff in his replication, is the replica- 
tion de injuria. 

The leading case on this subject is that known as 
Crogate's Case,*^ the decision in which was as follows: 



u Cunyus vb. Guenther, 96 Ala., 

>• Eninr. of Pleading and Practice, 
Vol. XVI, p. 646. 

" Finley vs. Woodruff, 8 Aik., 328. 
"A special traverse in its sim- 
plest form is not verv milike 
some of the Ekustem forms of 
speech found in the Holj 
Scriptures: 'Thou shah die 
and not live; He shall see for 
himself and not another.' " 
Day vs. Essex County Bank, 
13Tt., 97. 

» An inducement of a special tia- 



verse can properly be of no 
other nature than an indirect 
denial. Hubbard vs. Mutual 
Reserve Fund L. Amo., 80 
Fed. Rep., 684. 

■ State vs. Chrisman, 2 Ind., 190. 
Where the ep&cMl travem it 
upon an immaterial point it 
may be disregarded ana in such 
a case the inducement may be 
traversed. 

» Ency. of Fleadmg and Pnetioe, 
Vol. XVI, pp. 647-8. 

" 8 Coke, 66, 
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''Edward Crogate brought an action of tiespaas 
against Robert Marys, for driving his cattle in Town- 
Bamingham in Norfolk, etc. (a) The defendant 
pleaded, that a house and two acres in Bamingham 
in the said county, were parcel of the manor of Thur- 
garton in the same county, and demised and demis- 
able, etc., by copy, etc., in fee simple, etc., according 
to the custom of the manor, of which manor T^^lliam 
. late Bishop of Norwich was seised in fee in the right 
of his bishoprick, and prescribed to have common of 
pasture for him and his customary tenants of the 
said house and two acres of land in magna pecia 
pasturae vocat' Bassingham common, pro cmnHtms 
averiis, etc,, omni tempore anniy and the said bishop 
at such a court, etc., granted the said house and two 
acres by copy to one William Marys, to him and his 
heirs, etc. And the plaintiff put his said cattle in the 
said great piece of pasture, wherefore the defendant, 
as servant to the said William, and by his command- 
ment, molliter drove the said cattle out of the said place, 
where the said William had common in praed villam 
de Town-Bamingham, adjoining to the said common 
of Bassingham, etc. The plaintiff replied, de injuria 
sua propria absque tali cau^a; upon which the defend- 
ant demurred in law. And it was objected on the 
plaintiff's part, that the said replication was good, 
because the defendant doth not claim any interest, but 
justified by force of commandment; to which de 
injuria sua propria absque tali causa, may be fitly 
applied: and tUs plea, De injuria sua propria, shall 
refer only to the commandment, and to no other part 
of the plea, and they cited (54) the books in 10 H. 
3. 3. a. b. 9. 2. 16 H. 7. 3. a. b., etc., 3. H. 6. 35. a. 
10 H. 6, 7. a. b., etc. But it was adjudged that the 
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replication was insufficient. And in this case divers 
points were resolved. 1. That absqtie tali cavsa, 
doth refer to the whole plea, and not only to the com- 
mandment; for all maketh but one cause, and any of 
them, without the other, is no plea by itself. And, 
therefore, in false imprisonment, if the defendant justi- 
fies by a capias to the sheriff, and a warrant to him, 
there, de injuria ma propria generally is no good 
replication, for then the matter of record will be parcel 
of the cause (for all makes but one cause) and matter 
of record ought not to be put in issue to the conunon 
people, but in such case he may reply, de injuria sua 
propria, and traverse the warrant, which is matter in 
fact. But upon such a justification by force of any 
proceeding in the Admiral Court, hundred, or county, 
etc., or any other which is not a court of record, there 
de injuria sua propria generally is good for all is 
matter of fact, and aU makes but one cause. And by 
these differences you will agree your books in 2 H. 7. 

3. b. 5 H. 7. 6. a. b. 16 H. 7. 3. a. 21 H. 7. 22. a. (33). 
19 H. 6. 7. a. b. 41 E. 3. 29. b. 17 E. 3. 44. 18 E. 3. 10. 
b. 2 E. 4. 6. b. 12 E. 4. 10. b. 4 H. 6. 16. 21 H. 6. 5. 
a. b. 13 R. 2. Issue 163. 

''2. It was resolved, that when the defendant in 
his own right, or as a servant to another, claims any 
interest in the land, or any common, or rent going out 
of the land; or any way or passage upon the land, etc., 
there de injuria sua propria generally is no plea. But 
if the defendant justifies as servant, there de injuria 
ma propria in some of the said cases, with a traverse 
of the commandment, that being made material, is 
good; and so you will agree all your books, scil. 14 H. 

4. 32. 33 H. 6. 5. 44 E. 3. 18. 2 H. 5. 1. 10 H. 6. 3. 9. 
39 H. 6. 32. 9 E. 4. 22. 16 E. 4. 4. 21 E. 4. 6. 28 E. 
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3. 98. 28 H. 6. 9. 21 E. 3. 41. 22 Ass. 42. 44 K 3. 13. 
45 E. 3. 7. 24 E. 3. 72. 22 Ass. 85. 33 H. 6. 29. 42 E. 
3. 2. For the general plea de injuria sua propria etc., 
is properly when the defendant's plea doth consist 
mere upon matter of excuse, and of no matter of interest 
whatsoever; et dicitur de injuria sua propria^ etc., 
because the injiuy properly in this sense is to the per- 
son, or to the putation, as battery or imprisonment 
to the person; or scandal to the reputation; there, 
if the defendant excuse himself upon his own assault, 
or upon hue or cry levied, there, properly de injuria 
sua propria generally is a good plea, for there the 
defendant's plea consists only upon matter of excuse. 
3. It was resolved, that when by the defendant's 
plea any authority or power is mediately or immediately 
derived from the plaintiff, there, although no interest 
be claimed, the plaintiff ought to answer it, and shall 
not reply generally de injuria sua propria. The same 
law of an authority given by the law : as to view waste, 
etc. Vide 12 E. 4. 10. 9 Ed. 4. 31. 21 Ed. 4. 4. 42 
Edw. 3. 2. 16 H. 7. 3. 

''Lastly, it was resolved, that in the case at bar, the 
issue would be full of multiphcity of matter, where an 
issue ought to be full and single: for parcel of the 
manor, demisable by copy, grant by copy, prescription 
of conunon, etc., and commandment, would be all 
parcel of the issue. And so, by the rule of the whole 
court, judgment was given against the plaintiff.'' 

Section 38. Pleadings bt Way of Confession and 

AvoroANCB. 

'The plea by way of confession and avoidance 
is what its name implies, i. e., a plea which confesses 
the truth of the facts alleged in the declaration and 
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seeks to avoid the consequences of them by alleging 
other facts which show that the defendant should not 
he held liable. These new facts constituted what was 
known as affirmative matter, and hence the pleas of 
this sort are frequently called affirmative pleas/' " 

A plea in confession and avoidance concludes 
with the words: ^'And this the said A is ready to 
verify." A plea in confession and avoidance can 
never bring a case to an issue. 

Section 39. Demubrers. 

'^A demurrer is an objection that the pleading 
against which it is directed is insufficient in law to sup- 
port the action or defense^ and that the demurrant 
should not, therefore, be reqidred to further plead.'' 

'It is not the office of a demurrer to set out facts; 
it involves only sudi facts as are alleged in the plead- 
ing demurred to, and raises only questions of law as 
to the sufficiency of the pleadings which arise upon the 
face thereof." ^ 

It is a fundamental rule of pleading that a de- 
murrer can only lie for defects which appear upon the 
fact of the pleading against which it is directed.^ A 
demurrer, which is founded on matter collateral to the 
pleading, is called a speaking demurrer, and is bad.^ 

Demurrers can only raise questions of law which 
must be decided by the court. 

Demurrers may be directed against the declara- 
tion or against any subsequent pleading.* 

Demurrers are divided into general demurrers 

" McKelvey on Common Law ■• Williams vs. Davis, 46 III. App., 

Pleading, Sec. 139. 228; Dennehey vb. Woodsum, 

» Ency. of Pleading and Practice, 100 Mass., 198. 

Vol. VI, pp. 276-7. ■• Note the difference between 

Liegears vb. McCracken, 10 Fed. Conmion Law Pleading and 

Equity Pleading in this lespect. 



iiegears vb. McCracken, 10 Fed. 
Rep., 664; Tuscony vs. Brand- 
eetKn, 16 Gal., 516. 
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and special demurrers. General demurrers lie for 
defects in substance and special demurrers for defects 
in form. 

'T^pon a demurrer the court will consider the 
whole record, and give judgment for the party who 
upon the whole appears to be entitled to it. This 
rule does not apply — 

(a) On demurrer by the plaintiff to a plea in 
abatement. 

(b) Where, though the right, on the whole record, 
appears to be with the plaintiff, he has not put his 
action on that ground. 

(c) Where there has been a discontinuance. 

(d) The right will be considered in regard to sub- 
stance, and not form.'' ^ 

The general subject of demurrers was discussed 
by the Supreme Court of the United States in the case 
of Tyler vs. Hand," as follows: 

'^A demurrer is an objection made by one party 
to his opponent's pleading, alleging that he ought not 
to answer it, for some defect in law in the pleading. 
It admits the facts, and refers the law arising thereon 
to the court. (C!o. Lit., 71 b; 5 Mod., 132.) The op- 
posite part made demurrer when his opponent's plead- 
ing is defective in substance or form, but there can be 
no demurrer for a defect not apparent in the pleadings. 
This being so, the question now is, whether or not, 
notwithstanding the objections in substance and form 
which the defendants have made to the plaintiff's 
declaration, sufficient matter appears in the pleadings, 
upon which the comt may give judgment according 
to the very right in the case. Five special causes of 

" Sbipaum on Common Law Plead- " 7 Howard, 573 

ing, Sec. 176. 
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demurrer are assigned ; they were of course meant to be 
objections for defects in form, as none other can be 
assigned in a special demurrer. A general demurrer 
lies only for defects in substance, and excepts to the 
sufficiency of the pleading in general terms, without 
showing specially the nature of the objection. A 
special demurrer is only for defects in form, and adds 
to the terms of a general demurrer a specification of 
the particular ground of exception. 

"Our first remark, then, is that neither of the 
special causes of demurrer alleged in this case is for 
a matter of form. They are as follows: 

''1st. That there is no sufficient averment in the 
proceedings or record showing the citizenship or place 
of abode of the plaintiff, or that he is by reason of the 
natiu^ of his place of abode and citizenship, entitled 
by law to maintain said suit. 

''2nd. That the plaintiff shows no title to the 
bonds or obligations sued on, nor such an interest in 
the suit as will authorize him to maintain the same. 

"3d. That the parties for whose use the suit is 
brought (who, by the laws of Mississippi, are the real 
plaintiffs, and responsible for costs) are not named in 
the record. 

"4th. That said bonds sued on were taken with- 
out authority of law, the said Martin Van Buren, 
President of the United States, having no such dele- 
gated power, and having no right to make the same 
payable to himself and his successors in office, or 
assume to himself or his successors in office a legal 
perpetuity and succession unknown to the said office, 
and not given by law. 

"5th. That the said bonds in the declaration 
mentioned appear, from the face of the pleading?, 
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to have been given without any actual consideration, 
and by virtue of an assumption of authority on the 
part of said Martin Van Buren to dispose of said 
orphan Indian lands at public sale, without any legal 
right to sell the same. And because the said declara- 
tion is in other respects informal and insufficient. 

'The case, then, is before the court upon a general 
demurrer, in which must be considered the whole 
record, and judgment should be given for the party 
who on the whole appears to be entitled to it. (Le 
Bret vs. PapiUon, 4 East, 502.) It cannot be better 
shown in this case for whom the judgment should be, 
than by showing that the special causes of objection 
assigned, supposing them to have been made as 
matters of substance, are not sufficient in law to pre- 
vent a recovery by the plaintiff. We will first speak 
of the fourth and fifth, because they are the chief 
reliance of the defendants to show that no judgment 
can be rendered against them. 

"The fourth is, that the bonds given by the de- 
fendants were taken without authority of law. The 
fifth is, that it appears from the face of the pleadings 
they were given without any actual consideration. 
Neither of these points can be raised in this case by a 
demurrer. As to the first of the two, it was not neces- 
sary to aver in the declaration that the bonds were 
taken with the authority of law — ^nor is it so averred. 
The bonds are made to the President of the United 
States, and his successors in office, for the use of 
the orphan children provided for in the nineteenth 
article of the treaty with the Choctaw Indians of 
September, 1830. They are so recited in the declara- 
tion, and are admitted by the defendants to have 
been given by them. In point of law, then, they are 

Vol XL— 4. 
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valid instruments, though voluntaxily given, and not 
prescribed by law. (United States vs. Tingey, 5 
Peteis, 115.) It is not the case of a bond given con- 
trary to law, or m violation of law, but that of bonds 
given voluntarily for a consideration expressed in 
them to a public officer, but not happening to be 
prescribed by law. Nor does it matter that they are 
made to the President of the United States and his 
successors in office, if the political and official character 
of the President is recognized in them, and is so averred 
m the declaration. This cause of demurrer, whether 
well taken or not, admits the fact that the bonds were 
given, and estops the defendants from denying it as 
a matter of form, or from contesting by a demurrer 
the right of the obligee and his successors in office to 
sue the obligors at law. As to the alleged want of 
consideration for these bonds, as stated in the fifth 
special cause of demurrer, that affords no ground for a 
demurrer, as a bond cannot be avoided at law either 
for a want or failure of consideration, and anything 
illegal in the consideration can only be pleaded in 
bar to the action. (Fallowes vs. Taylor, 7 T. R., 475^ 
'^ut it is said that these bonds were given without 
any actual consideration, the President, as it is allied, 
having no authority to dispose of the land. What 
of that? The declaration does not state of whom the 
purchase was made, or by what authority the sale 
took place. The defendants admit that a sale did take 
place, that they were piurchasers of the lands, and that 
they gave the bonds voluntarily, according to the 
tenns of sale. Neither of these questions, then, can 
be raised under the demiurer of tiie defendants, and 
could not have been the foundation of the judgment 
given in their favor. 
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"Having disposed of the fourth and fifth special 
causes of demurrer, we will now inquire, in their order, 
whether or not the judgment which was given can be 
sustained upon either of the other alleged grounds. 

''The first is, 'That there is no sufficient averment 
in the proceedings showing the citizenship or place of 
abode of the plaintiff, or that he is, by reason of the 
nature of his place of abode and citizenship, entitled 
by law to maintain this suit.' This cannot justify 
the judgment, because it is demurring in abatement. 
In such a case the plaintiff is entitled to final judgment. 
If the matter of abatement be extrinsic the defendant 
must plead it. If intrinsic, the court will act upon 
it upon motion, or notice it of themselves. (Dock- 
minique vs. Davenant, Salk., 220.) But it does not 
follow, because a demurrer in abatement cannot be 
available for the defendant, that it is to be rejected 
altogether from the pleading, if tendered in proper 
time. It will be received, but being erroneously put 
in, it entitles the plaintiff to final judgment, so that 
for this reason the judgment of the court below would 
have to be reversed. 

"Perhaps the best exposition of this point of 
pleading anywhere to be found is that given in Fumiss 
et al. vs. Ellis and Allen, in 2 Brockenbrough's Reports, 
17, by Chief Justice Marshall. He sa3rs, 'The cases 
quoted to show that the demurrer is not good, do not 
show that even in En^and it ought not to be received, 
if tendered in proper time. In 5 Bac. Abr., 459, it 
is said if a defendant demur in abatement, the coiu*t 
will, notwithstanding, give a final judgment, because 
there cannot be a demurrer in abatement. This does 
not prove that the demurrer shall be rejected, but that 
it shall be received, and that the judgment upon it shall 
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be final. A judgment on a plea in abatement, or on a 
demurrer to a plea in abatement, is not final, but on a 
demurrer which contains matter in abatement it shall 
be final, because a demurrer cannot partake of the 
character of a plea in abatement. Salk., 220, is quoted 
by Bacon, and is to the same piu*port, indeed, in the 
same words. These cases show that a demurrer, being 
in its own nature a plea to the action, and being even 
in form a plea to the action, shall not be considered as 
a plea in abatement, though the special cause alleged 
for demmring be matter of abatement. This court 
will disregard these special causes, and, considering 
the demurrer independently of them, will decide upon 
it as if they had not been inserted in it.' And then the 
Chief Justice adds, in respect to the particular case then 
in hand, that 'these cases go far to show that the court 
would overrule the demurrer, and decide the cause 
against the party demurring, not that it should be ex- 
punged from the pleadings.' 

"The second ground of special demurrer is, that 
the plaintiff shows no title to the bonds or obligations 
sued on, nor such an interest in the suit as will author- 
ize him to maintain an action on the same. Neither 
fact stated is a matter of form, and cannot therefore 
be a cause for a special demiurer. But taking them 
as matters of substance, the insertion of them in the 
plaintiff's declaration is not necessary to show his 
right to sue and recover upon these bonds, or ma^^rial 
for the defendants in their plea. This objection will 
not avail to sustain the judgment. 

"The remaining objection to be considered is the 
third in the order stated, and may be as briefly and as 
satisfactorily disposed of as some of the rest have been. 
It is, that the parties for whose use the suit is brought 
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are not named, who by the laws of Mississippi are the 
real plaintiffs, and responsible for costs. We remark, 
that for whose use the bonds were taken is not recited 
as personal to any of the Choctaw orphans, but as an 
aggregate for all such as were entitled to lands imder 
the nineteenth article of the treaty. The demurrer 
admits that the bonds were so made by the defendants, 
and that the recital in the declaration is as the fact is 
expressed in the bonds. 

"The inquiries, then, into who are individually 
the orphan children residing in the Choctaw nation, 
or who by name are entitled to a quarter section of 
land, or any such averments in the plaintiff's declara- 
tion, were not necessary to entitle him to recover, and 
could not be shown either as a cause of special de- 
murrer, or be urged under a general demurrer to pre- 
vent a recovery in this case. 

"All of us are of the opinion, that there is nothing 
in the causes of demurrer which were shown in the 
argument, or in the special causes assigned, to sustain 
the demurrer, and thinking, as we all do, that nothing 
has been shown to lessen the obligations of the de- 
fendants to pay these bonds, or their liability to be 
sued for them at law, we shall direct the judgment of 
the court below to be reversed, with costs, and shall 
order the cause to be remanded to the District Court, 
with directions to that court to enter judgment in this 
case (principal and interest) for the plaintiff in that 
court/' 



Chapter VIII. 

RULES OF PLEADING. 

Section 40. Rules Tending Solely to the 
Production of an Issue. 

(1) After the declaration, the parties at each stage 
must demur, or plead, either by w&y of traverse or of 
confession and avoidance. 

(2) Upon a traverse, issue must be tendered. 

(3) When issue is tendered, it must be accepted. 

Section 41 . Rules Tending to Produce a Material 

Issue. 

(1) All pleadings must contain matter pertinent 
and material. Two minor rules need to be noticed: 

A traverse must not be taken on an im- 
material point. 

A traverse must not be too large, or too narrow, 
i. e., a traverse of an allegation should take in no more 
of that allegation than is material, nor should it omit 
any material portion of the allegation. 

Section 42. Rules Tending to Produce a Single 

Issue. 

(1) Pleadings must not be double. This rule, as 
applied to the declaration, means that it must not, in 
support of a single demand, allege several distinct 
matters, by any one of which that demand is sufliciently 
supported. In regard to the subsequent pleadings the 
rule means that none of them is to contain several 
distinct answers to the pleading which precedes it. 
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The effect of this rule is qualified by allowing the 
plaintiff to unite several counts in the same declaration. 
Consequently the defendant can offer different pleas, 
according to the nature of the different counts. 

(2) It is not allowable to plead and demur to the 
same matter. 

Section 43. Rules Tending to Produce a Certain 

Issue. 

(1) The pleadings must have certainty of place; 
i. e., the venue of the action, namely, the county in 
which it is to be tried, must be stated in the declaration. 

Actions, with regard to venue, are divided into 
two classes: 

(a) Local, or those the cause of which could have 
arisen in some particular county only, as any of the 
real actions. 

(b) Transitory, or those the cause of which might 
have arisen anywhere. 

In transitory actions, the venue may be laid in 
whatever county the plaintiff chooses. The matter of 
venue is now largely regulated by statute. 

(2) The pleadings must have certainty of time. 
In personal actions, the day, month and year when 
each traversable fact occurred must be alleged. 

As a rule, the time is not regarded as being material 
to the issue, so that the pleader is not obliged to prove 
the time as alleged. 

(3) The pleadings must specify quality, quantity, 
and value. 

(4) The pleadings must specify the names of 
parties. 

(5) The pleadings must show title in the party 
bringing the suit. 
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(6) The pleadings must show authority; i. e., 
when a party justifies under a writ, warrant, or precept, 
or any other authority whatever, he must set it forth 
particularly in his pleadings. 

(7) In general, whatever is alleged in pleading 
must be alleged witii certainty. 

Section 44. Rules Tending to Prevent Obscurttt 
AND Confusion. 

(1) Pleadings must not be insensible, or repug- 
nant; i. e., they must be intelligible, and consistent 
with themselves. 

(2) Pleadings must not be ambiguous, or doubtful 
in meaning, and when two constructions present them- 
selves, that one shall be adopted which is most unfavor- 
able to the party pleading. 

(3) Pleadings, must not be argumentative; i. e., 
they must state facts in an absolute form, and not 
leave them to be collected by inference and argument. 

(4) Pleadings must not be hypothetical, or in the 
alternative. 

(5) Pleading must not be by way of recital, but 
must be positive in form. 

(6) Things are to be pleaded according to their 
legal effect and operation. 

(7) Pleadings should have their proper formal 
commencements and conclusions. 

(8) A pleading which is bad in part is bad al- 
together. 

Section 45. Rules Tending to Prevent Pro- 
lixity AND Delay. 

(1) There must be no departure in the pleadings. 
A departure occurs when, in any pleading, the party 
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deserts the ground which he took in the last antecedent 
pleadmg, and resorts to another. 

(2) When a plea amounts to the general issue, it 
should be so pleaded. 

(3) Surplusage is to be avoided. By surplusage is 
meant unnecessary matter of whatever description. 

Section 46. Certain Miscellaneous Rules. 

(1) The declaration must be conformable to the 
writ. 

(2) The declaration should have its proper com- 
mencement, and should in conclusion, lay damages. 

(3) Pleas must be pleaded in due order. 

(4) Pleas in abatement must give the plaintiff a 
better writ, or declaration; i. e., the plea must correct 
the mistake of the plaintiff so as to enable him to avoid 
the same mistake in framing a new writ, or declaration. 

(5) Dilatory pleas must be pleaded at a prelimi- 
nary stage in the suit. 

(6) In all pleading? where a deed is alleged under 
which the party claims or justifies, profert of such deed 
must be made. 

(7) All pleadings ought to be true. 



Chapter IX. 
THE TRIAL. 

Section 47. The Proceedings in an Action. 

The various steps in the proceedings in an action 
are as follows: 



(a) 


The process. 


(b) 


The appeaxanoe of the defendant. 


(c) 


The trial. 


(d) 


The verdict. 


(e) 


The judgment. 



Section 48. The Process. 
Process is any writ or other judicial means by 
which a defendant is called or brought into court to 
answer the plaintiff's declaration. The common forms 
of process are : 

(a) The writ of summons, which is a writ com- 
manding the sheriff, or other official, to summon the 
defendant to appear in court on a certain day to 
answer the plaintiff's declaration. 

(b) A ca'pias ad respondendum is a writ command- 
ing the sheriff to arrest the defendant and to have 
him before the court on a certain day, to answer the 
plaintiff's declaration. This writ is generally allowed 
only in cases of fraud, breach of trust, or other similar 
wrong.* 

(c) A writ of attachment. 

Section 49. Attachment. 
A writ of attachment is a writ which commands 
the seizure of the property of the defendant to satisfy 

> CoiuniH ttfttutee of several statee. 



so 
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the demand of the plaintiff. This writ to attach or 
measure process is an extraordinary power, imknown 
to the common law, and only created by statute. In 
the absence of statutory provisions prescribing a more 
liberal rule, statutes providing for attachments are to 
be strictly construed.' In Moore vs. Hamilton,' the 
Supreme Court of Illinois, discussing the then existing 
Illinois attachment law, said : 

''The statute only allows the remedy by attach- 
ment to recover indebtedness growing out of contracts, 
expressed or implied, or ascertained and liquidated 
by a judgment. An original attachment cannot be 
sued out for the purpose of recovering damages for a 
tort. By the 30th section, an attachment may be 
sued out in aid of an action of trespass. If the attach- 
ment thus instituted could be carried on without 
reference to the pending action, the effect would be 
to permit the plaintiff to recover a judgment in attach- 
ment against a non-resident for a personal injxuy. 
This would allow him to do indirectly by this kind 
of proceeding, what he cannot do directly by an 
original proceeding. The remedies by attachment 
are in derogation of the common law, and ought not 
to be extended by implication. *' 

In all the states of the country, outside of the 
New England states, it is specially provided by statute 
that no attachment shall be issued, except upon the 
filing of an affidavit alleging the necessary ground for 
such attachment. 

A writ of attachment must always be accompanied 
by a summons, imless the suit is brought against a 
non-resident defendant who has property within the 

• Elliott V8. Jackson, 3 Wis., 649; • 7 ID., 429. 

Shiriey vs. Owners of Steamer, 
6 La. Ann., 250. 
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jurisdiction of the court, before which the suit is 
brought. In such case the attachment of the property 
gives the court a limited jurisdiction, and a judgment 
in rem may be issued, but not one in personam. 

An attachment is ipso facto dissolved by a final 
judgment for the defendant/ 

Section 50. Jurisdicjtion op Court, 

The question of the territorial jurisdiction of a 
court is thus summarized : 

^'In order to give jurisdiction the action must be 
brought where the defendant or one of the defendants 
resides or may be found, or where he has property ,• and 
a writ of attachment issued from the wrong county 
will be void.* But jurisdiction over a defendant 
having once been properly obtained, writs may issue 
against him to other counties where he has property, 
or against co-defendants in the counties of their resi- 
dence or where they have property/' ^ * 

Section 51. Appearance. 

*'The appearance of the defendant is the act or 
proceeding by which he is brought or places himself 
before the court, in order to answer the action. 

It may be either: 

(a) Voluntary; or 

(b) Involuntary, when the defendant is com- 

pelled to appear by special process. 
If voluntary, it may be 

(a) General. 

(b) Special.'' 

Bavdam vb. Higgefoid, 23 Pick., Marah (Ky.), 247, dtins L«uor 

«6; Harrow vs. Lyon, 3 vs. Grant, Hard. (KyJ. 460. 

Greene, 157. ' Read vs. Kirltwood, 19 A^., 332. 

* Otfter TB. Arbuthnot, 62 Mo., * Ency. of Pleading A Fkaetife, 

582. Vol. 3, page 53. 

• Bobertoon v^ Roberta, 1 A. K. 
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A general appearanoe is one where the defendant 
appears to contest the merits of the case. A special 
appearanoe is one where the defendant appears for 
some special purpose only, as to contest the jurisdiction 
of the court. 

Section 52. Default of Defendant. 

If the defendant fails to put in an appearance 
after having been properly served he will be defaulted. 
It is generally necessary in such cases, however; for 
the plaintiff to prove up the amount of his damages.' 



Section 53. The Pleadings. 

After the appearance of the defendant comes the 
defendant's plea (or demurrer), and the other pleadings 
until the case is at issue. The various pleadings of 
the two parties have been already discussed. 

Section 54. The Trial. 

The case having been brought to an issue by means 
of the pleadings, the next step is the trial of such 
issue. In general, issues of law are determined by 
the judge, and issues of fact by the jury. A jury trial, 
however, can in most cases be waived by the parties, 
and issues of fact as well as of law tried by the court 



10 



* The case where no proof is re- 
Guired before judgment when 
the defendant is defaulted is 
regulated in each state by the 
statutes and rules of court. 

>^ "It may be premised that the 
right of trial by juiy may be 
waived in civil cases, but, ac- 
cording to the better opinion, 
not in criminal cases, though 
there is some opinion to the 
oontraiy. A statute author- 
iiing such a waiver in criminal 



cases has been held not un- 
constitutional. This may be 
done, under various constitu- 
tions, statutes and judicial 
holdinss, by not demanding a 
jury; by making no objection 
(Baird vs. Mayor, 74 N. Y., 
382), or consenting (Grant vs. 
Reese, 72 N. C, 72) to an 
order of reference, by failing to 
advance the jiuy fee pre- 
scribed by statute (Venine vs. 
Archibald, 3 Colo., 163); by 



THE TRIAL. 



63 



Section 55, The Juby. 

The first step in the trial of a case is the securing 
of a jury- Where (as in the United States Constitution) 
a juiy trial is guaranteed without any qualification, a 
common law jury of twelve men is meant," and trial 
by a jury consisting of a greater or less number will 
be a violation of this constitutional right. The same 
is true if a verdict is allowed to be rendered otherwise 
than by a unanimous vote. 

The selecting of the jury b thus described by Mr. 
Thompson in his recent work: 

''At common law no such thing was known as 
the preparation of a list of persons who were liable to 
be summoned to serve as jurors at a succeeding term 
of court; but the uncontrolled discretion was vested 
in the dieriff, in the coroner, or in officials called 
elisors, of summoning such 'good and lawful men' as 
they might choose under the command of the writ 



OQDflent entered of record 
(Descbe vs. Gies, 66 Md, 135), 
fy a stipulation in writing 
■if^ed by the parties and filed 
with the deik that the case 
shall be tried by the court 
(Love vs. Hall, 76 Ind., 326), 
by failing to ai^^war at tlie 
tnai (Leahy vs. Dunlap, 6 
Golo., 652); by not filins a 
notice under a statute m a 
desire at the trial (Bailey vs. 
Joy, 132 Mass.. 366); by waiv- 
; a jury ora^y in open court 
~egOiy vs. Lmcdn, 13 Neb., 
); by demanding a juiy 
bout specifying the issues 
to be tried by the lury where 
there are issues triable by the 
oourt (Oreenleaf vs. Egan, 30 
Minn., 316); by failing to take 
an appeal from the decision of 
a board of supervisors to the 
Circuit Oourt (Tharp vs. 
Witham, 66 la., 666). The 
prevailing opinion seems to be 



362); b 
without 



that a waiver of a jury at one 
tenn will not estop tne party 
from claiming it at a subse- 
quent term {Grom vs. State, 
78 Ala., 430), or after a new 
trial has been granted (State 
vs. Touchet, 83 La. Ann., 1164); 
though there are hoMings, in- 
fluenced by statute,^ to the 
effect that a waiver once made 
is a waiver for ail subsequent 
trials. (Heaoock vs. Lubukee, 
108 lU., 641.) It has been held 
that, idthough in a case re- 
gularly triaOe by juiy the 
parties waive a jury, the court 
IS not bound by tne waiver, 
but may refuse to perform the 
office of a juiy, without as- 
suming any reason therefor. 
(Biggs vs. IJoyd, 11 Pac. Rep., 
831)7' Thompson on Trials, 
Sec. 2. 
" Thompson vs. Utah, 170 U. S., 
349; Maxwell vs. Dow, 176 
U. 8., 686. 
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of venire facias." This led to enormous abuses^ 
chiefly in the packing of juries and the blackmailing 
of citizens'" to remedy which, American statutes have 
generally provided, with more or less particularity, 
for the preparation, a given time before the commence- 
ment of any term of court, or at other stated periods, 
of a list of persons, within the coirnty or other juris- 
diction, from whom jurors are to be summoned. The 
preparation of this list is generally, though not always,^^ 
confided to officials other than the sheriff, such as 
the judges of general elections, or the coimty can- 
vassers of the votes polled at general elections," the 
trustees of the township or the councilmen of wards," 
other town officers," special boards," coimty courts," 
or jury commissioners.^ Penalties are frequently 
imposed upon the designated officers for the non- 
performance of this duty,'* though in respect of the 
manner of performing it the statutes are sometimes, 
though not always," regarded as directory.'' " 

'In the Federal courts the practice is now chiefly 
regulated by a recent statute, which conmodts this 
duty to the clerk of the court, and to a jury commis- 
sioner appointed by the judge, who shall be a well 
known member of the principal political party within 
the district opposed to that to which the clerk belongs." 

''From the general list thus selected of persons 
eligible or liable to serve as jurors at the succeeding 
term of court, the list of names actually to be sum- 
moned, called either the array or panel, is drawn by 

» See Thomp. ^ Mer. Jur., Sec. 44. "• Ge. Laws Colo., 1877, Sec. 1877; 



" Rex V8. Whittaker, Cowp. 752. Sec. 1462. 

«♦ Code Ala., 1876, Sees. 4732, 4733; » R. C. Md., 1878, Art. 62, Sec. 2. 

R. S. La., 1876; Rev. N. J., « G. S. Kv., 1879, page 573, Sec. 4. 

1877, page 532. Sec. 7. « Comjp. L. Kan., 1879, Sec. 2693. 

» R. G. Iowa, 1880, Sec. 234, et aeq. » Gladden vs. State, 13 Fla., 623. 

*• R. 8. Ohio, 1880, Sec. 5164. * Foraythe vs. State, 6 Oh., 19, 
" G. S. Maas., 1860, Chap. 132, 

Sec. 6, et aeq. 
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lot from a box or wheel, at a time and at a place, either 
in open court or otherwise, upon public notice, by the 
designated official or officials, and sometimes in the 
presence of other designated officials, in a designated 
manner, all the conditions and details of the proceeding 
being generally prescribed by statute.^ Although, as 
in the case of the general list,^ penalties are frequently 
prescribed for failing to make a drawing,^ yet a 
literal compliance with the terms of the statute is not 
necessary to the validity of the panel.'^ On the 
contrary the statutes are generally regarded as di- 
rectory,* the object being to secure a proper apportion- 
ment of jury duty among those liable to perform such 
duty, as well as to secure impartial juries,* and the 
usual presumption of right action on the part of 
the officials charged with this duty is generally sufficient 
to cure irregularities in its performance,* though 
obviously a general disregard of the essential pro- 
visions of the statute may have the effect of vitiating 
the array/'"* 

In order to secure a fair jury each side has the 
right known as challenging. Challenges are of two 
kinds: (a) challenges to the array, and (b) challenges 
to the polls. Challenges to the array are directed 
against the manner in which the list of jurors have 
been drawn, and if successful, set aside the entire list. 

Challenges to the polls are directed against 
individual jurors. Such challenges are either per- 
emptory or for cause. Each party is allowed a certain 

•• See N. Y. Oode Rem. Jus., Sec. » United States vs. Oollms, 1 
1042. et seq. Woods (U. S.), 499, 504. 

* Ante, Sec. 13. » Rafe vs. State, 20 Ga., 64. 

» G. 8. Mass., 1860, Chap. 132, •> Wheeler vs. State, 42 Ga.. 306. 

Sec. 37. •» Cox vs. Peojde, 19 Hun. Qf, Y.), 

« See Ferris vs. Peopla, 36 N. Y., 430. 

125. *■ Thompson on Trials, Sees. 13-16. 

Vol. XI.— 6. 
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limited number of peremptory challenges which can 
be used without assigning any reason. 

Challenges for cause may be either on account 
of some general disqualification, or for some disquali- 
fication in respect to the particular case. The main 
grounds for general disqualification" are, 

Lack of the statutory qualifications. 

Alienage. 

Ignorance of the English language* 

Inability to read and write. 

Party to another suit at same term. 

Prior service as a juror within a stated period. 

The most common grounds for challenge on ac- 
count of disqualification affecting the particular case 
are: 

Member of the grand jury. 

Consanguinity and affinity. 

Members of public corporations. 

Members of private corporations and societies. 

Interest in the suit. 

Membership in assodations for the suppression 
of crime. 

Business relations. 

Prior service in the same or a similar case. 

Bias, prejudice, opinion. 

Conscientious scruples against capital punishment. 

Conscientious scruples against capital pimishment 
on circumstantial evidence. 

Opinions touching the merits of the particular 
case. 

The allowance of a challenge for cause rests with 
the trial judge. 

" Such srounds will vary in the differeat staftM. 
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Section 56. The Introduction of the Evidence. 

The law governing this portion of a trial is treated 
as a separate subject.*^ 

Section 57. Exceptions. 

Various questions of law, such as those as to the 
admissibility of evidence, are constantly arising during 
the trial, which it is necessary for the trial judge to 
pass upon. If either party objects to such decisions 
and desires to have them reviewed by an appellate 
court, it is necessary for him (in the absence of statutes 
or court rules changing this rule) to save his rights 
by taking exceptions to the ruling of the judge at the 
time they are rendered. The use to which such 
exceptions are put will be considered in the following 
chapter. 

Section 58. The Verdict. 

The verdict is the decision of the jury upon the 
issue submitted to them. 

''The verdict must be responsive to the issue 
submitted for trial. It is usually in general terms 'for 
the plaintiff,' or 'for the defendant.' When for the 
plaintiff it contains a finding of the amount of damages 
to which they think him entitled, when damages are 
claimed in the action. When separate and distinct 
issues are submitted for trial, there should be a finding 
on each one of them. The jurors must all agree to the 
verdict; and after it was rendered it was entered on 
the back of the nisi prius record and was called the 
postea from the name in Latin with which the recital 
began."* 

•« See flubject of Evidence, Vol. XI, » Martin on Oivfl Prooedure, Sec 

Sab. 37. 303; Steph., Fl., 91. 



Chapter X. 
PROCEEDING AFTER VERDICT. 

Section 59- Motion for a New Trial. 

'^A motion for a new trial may be defined to be 
an application by a party interested in the action 
for an order of court granting a re-trial or re-examina- 
tion in the same comt of an issue of fact, or some part 
or portion thereof, after verdict by a jury, report of 
referee, or a decision by the court.* It is an applica- 
tion for a re-trial of the facts of a case,' or an applica- 
tion for a re-examination of an issue of fact before a 
court, or jury, which has been tried at least once 
before the same court,* or an application for a 'rehear- 
ing of the legal rights of the parties upon disputed 
facts,' * or an application for a 're-examination of the 
issues in the same court,' or, in a criminal case, it is 
an application for a 're-examination of the issues in 
the same court* before another jury after a verdict 
has been given.' * A motion 'to set aside and vacate 
the verdict of the jury,' upon the ground that the 
verdict is not sustained by sufficient evidence, and 
is contrary to law, and also for alleged errors of law 
occurring at the trial, which does not in terms purport 
to be a motion for a new trial, but which is so treated 
by the parties and the trial court, will be regarded 

> Gen. Stot. Nev. (1885), Seo. * HiUiard on New Trials, Sec. 1. 

8216; Prac. Act, Sec. 194. « 2 Bouvier's Law Diet., tit. New 

■ Z'aleski vs. dark, 45 Conn., 401. Trials. 

The general nature and histoiy ' Rev. Stat. Mont. (1888), page 

of thise motions in Connecticut 135, Sec. 295. 

is folly explained in this case * Miller's Annot. Gases, Iowa, 1886, 

in ft note, page 405. Sec. 4487. 
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as a motion for a new trial by the appellate 
court.'' ^' 

The granting of a new trial rests largely in the 
discretion of the trial judge, and his decision on the 
matter would not be disturbed by the appellate court 
except in clear cases. 

The right to move for a new trial is a compara- 
tively recent addition to the system of common law 
pleading. 

Section 60. Motion in Arrest of Judgment. 
A motion in arrest of judgment, like a motion 
for a new trial, must be made in the court where the 
verdict was rendered. It can only be made by an 
unsuccessful defendant, and must be based on error 
apparent on the face of the record. 

Section 61. Motion for Judgment non Obstante 

Verdicto. 

This motion is made by the plaintiff. 

'It was made in cases where, after a pleading 
by the defendant in confession and avoidance, as, for 
example, a plea in bar and issue joined thereon, and 
verdict found for the defendant, the plaintiff, on 
retrospective examination of the record, conceives 
that such plea was bad in substance, and might have 
been made the subject of demurrer on that groimd." 

Section 62. Motion for a Repleader. 
''This motion may be made by the unsuccessful 
party, whether plaintiff or defendant, when he con- 
ceives that the issue jomed was an immaterial issue, 
that is, not taken on a point proper to decide the 
action/'* 

' Hartley vs. Chidester, 96 Kan., * Thompeon on Trials, Vol. IL 

363. Sec. 2708. 

* Stephen on Pleading, Sec. 08. 
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Section 63. Writs of Error. 

''A writ of error is a writ issued from a court of 
appellate jurisdiction directed to the judgie or judges 
of a court of record, requiring them to remit to the 
appellate court the record of an action before them, 
in which a final judgment has been entered, in order 
that examination may be made of certain errors 
alleged to have been committed, and that the judg- 
ment may be reversed, corrected, or aflirmed, as the 
case may require/' *® 

A writ of error will only lie for substantial errors,^^ 
never for mere formal errors." The errors relied 
upon must also appear upon the face of the record." 
In Machea vs. United States" the court said on this 
point: 

''The district attomey for the United States has 
filed a motion to dismiss the appeal, because no bond 
was given, and because, the suit being one at law, no 
appeal would lie; and he also moves to dismiss the 
writ of error because there are no bills of exception 
nor assignments of error accompanying the same. 
The plaintiff in error makes no pretense that there 
IS any appeal before the court, but does insist on his 
writ of error, and submits the case to the court on 
the facts as though the case were on appeal. The 
whole merits of the case are ai^ed as though the 
court on writ of error could inquire into them and 
give relief. The jurisdiction of the court, however, 
extends no further than to pass upon such error as 
may appear by the record; and as there are no bills 
of exception to show any ruling of the court below 

» Block's Law Dictionaiy. ■* Claggett vb. Simes, 31 N. Y., 29; 

" Harris vs. Cole, 2 Fla., 400. Gaffney vs. People, 50 N. Y., 

» Pettes vs. Oom., 126 Mass., 242. 416. 

>• 26 Fed. Rep., 845. 
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prejudicial to the plaintiff in error nor assignments 
of error pointing out any part of the proceedings 
in the court below as injurious to the plaintiff in error, 
and as the counsel point out no error, and this court 
sees none on inspection of the record, it conclusively 
follows that the writ of error should be dismissed, and 
the judgment of the district court aflSrmed. 

''A court of error is confined to a revisory juris- 
diction only. It has no original jurisdiction except 
as conferred by statute, and accordingly must limit 
its examination to errors of law only.'' 

In Parks vs. Tumer** the Supreme Court of the 
United States said in part: 



» 12 Howard, 39. The lawyers' 
edition of the Supreme Court 
reports contains the following 
note to the case: 

"What questions the United 
States supreme Court will re- 
view on writ of error; bill of 
exceptions. 

"In cases at law the Supreme 
Court can only review the 
errors of the court below in 
matters of law appearing on 
the record. If the facts upon 
whidi the court pronounced 
their judgment do not appear 
on the record, it is impossible 
for this court to say that their 
judgment is erroneous in law. 
Prentice vs. Zane, 8 How., 470; 
1 Law Rep., N. S. 204. 

"Error can only be roimded on a 
bill of exceptions in the record, 
so far as it relates to the ruling 
of the law by the judge, and 
the admission or rejection of 
the evidence. Beyond this an 
appellate court has no power 
to look into the bill on a writ of 
error. Zeller vs. Eckert, 3 
Howard. 289. 

"Where tne record contains a 
bill of exceptions, the opera- 
tion of the writ ot error is not 
confined to that portion of the 
record. If error is apparent 
upon any pact of the record 



it is open to review, whether it 
is found in the bill of excep- 
tions or elsewhere. Suydam 
vs. Williamson, 20 How., 427. 

' 'When the whole record is brought 
up the court may reverse upon 
a defect not noticed below, and 
even upon its own notice of 
one not pointed out by coiinsel. 
Gurland vs. Davis, 4 How., 
131, 143. 

"The court will not review the 
judgment of an inferior court, 
tmless it api)earB from the record 
that the point which is contro- 
verted was in fact decided by 
the court below. It is not 
sufficient if the point is involved 
in the case, and micht have 
been raised and decided. CJoons 
vs. Gallagher, 15 Pet., 18. 

"It must be shown that the court 
below has erred, or the Supreme 
Court cannot reverse its judg- 
ment. It cannot proceed upon 
conjecture of what the court 
has laid down for law; it must 
be shown what instructions 
were in fact given and what 
were refused. Bradstreet vs. 
Himtington, 5 Pet., 402; 
United States vs. Cook, 2 Mas., 
22. 

"Only the errors presented in the 
record or bill of exceptions can 
be reviewed. Haoey vs. Garic, 
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*'Now as to the first objection, we certainly 
cannot adopt in this court the practice and mode of 
proceeding in the appellate court of Louisiana. For 
a writ of error can bring up to this court nothing but 
questions of law. And as the whole practice of 
Louisiana cannot be adopted in a case of this descrip- 
tion, is the Circuit Court bound to follow it? And 
must the validity of this verdict depend upon the 



Bum. (W]8.)> 142; Thompson 
VB. BackentoB, 1 Oreg., 17; 
Seott vs. Ckx)k, 1 Ore., 24. 

''Where a jury was waived by 
the court oelow^ and the finding 
of the court is eeneral^ and 
there is no speciu verdict or 
asreed statement of facts or 
bul of exceptions on a point 
of law, or question raised on 
the pleading, the Supreme 
Gourt cannot review the judg- 
ment of the court below. But, 
having jurisdiction of the cause, 
and no error or question of law 
appearing on the record, the 
juogment must be affirmed. 
Guud vs. Frontin, 18 How., 
136; Ohio vs. Marcy, 18 Wall, 
52; Bethel vs. Matthews, 13 
Wall, 11; Dickman vs. Plant- 
er's Bank, 16 Wall, 250. 

''So where no error appears by 
the record, and no exceptions 
are piresented to the rulings or 
decision of the court, the regna- 
lar practice is to affirm the 
jud^nent, not to dismiss the 
case. Stevens vs. Gladding, 
19 How., 64; Lathrop vs. Juo- 
Bon, 19 How., 66; James vs. 
Black, 7 WaU. 692. 

"Where jurisdiction depends 
upon the residence of the par- 
ties, such residence must appear 
on the record. Mossman vs. 
Higginson, 4 Dall, 12; Course 
vs.^tead., 4 Dall^ 72. 

"Exceptions to evidence cannot 
be considered unless the evi- 
dence be returned, and the 
court, on writ of error, wiD pre- 
sume the evidence was proper, 
if the contrary does not appear 
by the record. Doty vs. Strong, 



Bum^ 158; Nisquallv Mill Co. 
vs. Tayloe, 1 Wash. T., 3; 
Blakelev vs. Ruedell, Hemst., 
18; Leland vs. Wilkinson, 6 
Pet., 317. 

"Where judgment is upon de- 
murrer, the case may be re- 
examined upon writ of error, 
without formal bill of excep- 
tions. Rogers vs. Burlington, 
3 Wall, 564. 

"The record should show, by 
bill of exceptions, the proof, 
the decisions of tne court be- 
low. A statement that the 
court below overruled a mo- 
tion and that the plaintiffs in 
error reversed the exceptions 
to the decisions, does not bring 
up any question. Kearney vs. 
Denn, 15 Wall, 51. 

"An assignment of error must 
state in what the error con- 
sisted; an assignment which 
alleges simply tnat the court 
below erred m giving the in- 
structions which were given to 
the jury, in lieu of those asked 
for, is insufficient. Luc's vs. 
Brooks, 18 Wall, 436. 

"Judf;ment affirmed for want of 
assignment of errors. Ryan 
vs. Koch, 17 WaU, 19. 

"If the finding of the Circuit 
Court be a general one, the 
Supreme Court will review only 
Questions of law arising during 
tne trial as presented by the 
bill of exceptions or errors of 
law apparent on the face of 
the pleadings. Insurance 

Company vs. Folson, 18 Wall, 
237; Ohio vs. Macy, 18 Wall, 
632." 
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rules of the conunon law, and the acts of Congress, or 
upon the formula prescribed by the Louisiana code 
of practice? Unquestionably the force and operation 
of the verdict when the case is brought here, depends 
upon the rules of the common law. It is conclusive 
upon this court as to the fact found, while in Louisiana 
it is open to revision and reversal in the appellate 
court. And if the conclusive force and effect of a 
verdict depends upon the rules of the common law, it 
would seem to follow, that what is a sufficient finding 
by the jury to constitute a legal verdict upon the 
issues joined, and to make it operate as such, must 
also depend upon the rules of the common law, except 
in so far as they may be modified by acts of Congress. 
And while this court is bound to give effect to the 
verdict according to the rules of the common law, it 
can hardly be required to look elsewhere, in order to 
ascertain what fijid of the jury is a verdict, and entitled 
to the conclusive iBffect which the common law gives it. 

''At common law a writ of error is the sole remedy 
to review a judgment rendered in an action at law 
brought before a court of record.'' *• 

In Parish vs. EUis," the Supreme Court of the 
United States said: 

'If the proceedings in the territorial courts were 
proceedings at law, and not in equity, we have no 
jurisdiction to hear the case, because it is not brought 
here by writ of error. The Act of Congress of July 
14, 1832, Sec. 3 (4 Story's Laws, 2330), declares that 
the regulations prescribed by the second section of 
the Act entitled 'An act to amend the judicial system 
of the United States,' approved the 3d of March, 1893, 
as far as said regulations shall be practicable, shall 

^ Ellis TB. Stftte, 3 Iowa, 217; R. Co., 105 U. S., 263. 

United SUtes vs. Union Pao. ^ 16 Peten, 461. 



PROCEEDING AFTER VERDICT. 75 

be obeerved in respect to all writs of error and appeals 
from the said Court of Appeals in the said territory 
to the Supreme Court of the United States. And 
the Act of 1803, thus referred to in the law of 1832, 
gives the right of appeal in cases of equity or admiralty 
and maritime jurisdiction^ and prize or no prize, but 
leaves the cases of law to be brought up by writ of 
error as provided for by the Act of 1789. And it has 
always been held that a case at law cannot, under 
the Act of 1803, be brought here by appeal." 

Only a party to the record, or one who has been 
injured by the judgment, is entitled to a writ of error. 

Section 64. Bills of ExcEPnoNa. 

''A bill of exception is a formal statement in 
writing of exceptions taken by a party on the trial 
to a ruling, decision, charge or opinion of the trial 
judge, setting out the proceeding? on the trial, the 
acts of the trial judge all^pd to be erroneous, the 
objections and exceptions taken thereto, together 
with the grounds therefor, and authenticated by the 
trial judge according to law." *• 

'^ 'The bill of exceptions is a simple history of 
the case as tried, and should contain nothing more or 
less than the facts as they appeared to the court and 
jury from the commencement of the trial until the 
final judgment by the court/ ^* 

'The bill of exceptions was a formal statement 
for the purposes of a writ of error or appeal to a 
court possessing the proper jurisdiction, by way of 
review of the exceptions that had already been taken 
upon the trial/' ^ 

• 1 Burrill Law Dicfckmaiy, {wge * Gallagfaer vb. State, 17 Fla., 379. 

206. " Gaston vb. McGuire, 23 Ind., 350. 
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The bill of exceptions was created by the Statute 
of Westmmster II (13 Ed. I), Chapter 31. As it is 
of statutory origin and against the conunon law, the 
right must be strictly construed.** 

« Garth vb. OaldweU, 72 Mo., 630. 
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Chapteb I. 
PRINCIPLES OF CODE PLEADING. 

Section 1. Objects and History op Codes op 
Procedure. 

The reformed procedure, commonly called code 
pleading, is designed to simplify the pleadings used 
in civil actions, to efifect the abolition of forms of action, 
and the distinction between actions in equity and at 
common law, to abolish the technicalities which ex- 
isted in the system of pleading at common law, to 
abolish all fictions in pleading, and to enable a party 
to obtain any relief to which the facts stated in his 
pleading show him entitled, regardless of the particular 
relief asked. 

The first code of civil procedure, chiefly the work 
of David Dudley Field, was adopted by the legislature 
of New York, in 1848, and it has served as a pattern 
for the codes of civil procedure of the different states 
and territories which have adopted the reformed 
procedure. 

This system of pleading is now in force in a major- 
ity of the states and territories of the union. 

Section 2. Parties to Actions. 

The codes provide for only one form of civil 
action, and abolish the distinction between actions 
at law and suits in equity and the forms of those 
actions and suits.^ 

The strict construction given to pleadings at 

* N. Y. Gode, Civ. Pro., Sec. 3339. untrammeled by distmctionfl 

"There is but onolnfm of action between legal and eauitable 

in thiB state. In the adminis- xemedies. They are all abol- 

tnvtion of jiutice our oourta are iafaed, and parties are no longer 

79 
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common law has been superseded by the provision 
that ''the allegations of a pleading must be liberally 
construed with a view to substantial justice between 
the parties/' ^ and in order that the code should be 
administered in a liberal spirit the New York code 
provides that ''the rule of the conunon law that a 
statute in derogation of common law shall be strictly 
construed, shall not apply to this act/' • and this pro- 
vision is contained in all of the codes. 

At common law an action must be prosecuted in 
the name of the person who has the legal interest ,"* 
under the codes the equitable rule is adopted that 
every action must be prosecuted in the name of the 
real party in interest, except that an executor or 
administrator, a trustee of an express trust, or a 
person expressly authorized by statute, may sue with- 
out joining with him the person for whose benefit 
the action is prosecuted.^ An assignee of a non- 
negotiable chose in action may therefore bring an action 
in his own name, instead of being compelled to use 
the name of his assignor, as at common law. All 
fictions in pleading are abolished and a party may 
unite legal and equitable causes of action, if they 
arise out of the same transaction,* and the defendant 
may interpose either legal or equitable defenses, or 
both, in any civil action.'' But while the distinction 
between actions at law and suits in equity have been 
abolished by the codes, the distinction between law 

turned out of court because 495; Cal. Code Civil Ph>., Sec. 

they make mistakes in the 443. 

remedies they pursue. On the ' Code Civ. Pro., Sec. 3345. 

contrary, if the case they make * 1 Chitty Pi., 2; Tripiett vs, Scott, 
entitles them to any remedy, it 12 111., 137. 

must be granted where an ' N. Y. Code Civ. Pro., Sec. 449. 

answer has been interposed, • N. Y. Code Civ. F^., Sec. 484; 
even in disregard of the prayer Gal. Code Civ. Pro., Sec. 427. 

for relief." Bulkley vs. Staats, » N. Y. Code Qv. Pro., Sec. 607; 
31 Hun. (N Y.), 137 at p. 138. Cal. Code Civ. Pro., Sec. 441. 

^ N. Y. Code Civ. Pro., Sees. 494- 
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and equity, that is, the rights and duties which are 
respectively legal and equitable, have not been, and 
in the nature of things could not be abolished by any 
code of procedure,^ and such issues in an action as 
were at common law, submitted to a jury, must still 
be so tried, by reason of the provisions in the Federal 
and State constitutions preserving the right of trial 
by jury. But technical language in pleadings is no 
longer required, and the stereotsrped forms of the 
commencements and conclusions of pleadings as used 
at common law and in equity are swept away. 

'To construct a perfect pleading, according to 
the ideal of the codes, requires (1) an accurate knowl- 
edge of the law, that is of the primary and remedial 
rights and duties of the parties imder any given cir- 
cumstances; (2) a familiarity with the facts of the 
particular case, which involves the discriminating 
with certainty between those facts that are material 
and issuable and those which are evidentiary; and 
(3) the ability of writing the English language to the 
extent at least of composing a clear, distinct, and 
brief narrative of these material facts, in such manner 
that the legal rule which they involve shall be inferred 
from them with certainty.^ ^ • 

The form of the pleadings under the codes is 
more nearly analagous to that in use in equity plead- 
ing, except that the common law rule as to the efifect 
of failing to deny a material allegation contained in a 
pleading rather than the equitable rule prevails, and 
each material allegation in a pleading which is not 
controverted, is deemed to be admitted, and need not 
be proved-*® 

■ Pomeroy's Code Remedies (3rd ' Pomeroy's Code Remedies (3rd 

Ed.), 836. Ed.). 839. 

» N. Y. Code Civ. Pro., Sec. 622; 

Vol. XI.— «. Cal. Code Civ. Pro.. Sec. 462. 
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Another distinguishing feature of the code syBiem 
of pleading is that, whereas at common law two or 
more persons cannot be joined as plaintiffs in an action 
upon a contract, unless they have a joint interest 
in the subject matter of the action," they may be so 
joined under the codes, even though their interests 
are several. 

So, at common law, where two or more persons 
are severally liable on the same written contract, they 
cannot be joined as defendants in the same action, 
but each must be sued separately;" under the codes 
they can all be sued in the same action. So also it was 
improper at common law to join as defendants in an 
action based either on contract or tort, an individual, 
and one who acts in a representative capacity, e. g. 
an administrator or receiver, for the reason that a 
judgment at common law is a unit and must affect 
all against whom it is rendered in the same way;" 
but imder the codes any kind of judgment may be 
rendered to which the plaintiff shows himself entitled, 
and several judgments or decrees may be rendered 
against different defendants." It frequently happens, 
in those jurisdictions where the distinction between 
legal and equitable forms of pleadings is retained, 
that a plaintiff or complainant is turned out of court, 
if he sues at law, and on the trial proves a case for 
equitable relief, or if he files a bill in equity, and the 
court decides that he has an adequate remedy at law. 
Under the code sjrstem of pleading, the suit will not 
fail, but the appropriate relief will be granted, even 
though the plaintiff has misconceived the nature of 
the relief to which, under the allegations of his plead- 

" 1 Chitty PI., 10. " 1 Chitty PI., 206. 

" 1 Chitty PI., 43 »* N. Y. Code Qv. Ph>., Sec. 464. 
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ingy he is entitled.^* It also frequently happeni^ that in 
an action at law a defendant has a defense which, in 
equity, would defeat the plaintiff's claim, but he is 
not allowed to present the defense in an action at law, 
and is obliged to file a bill in chancery for that purpose, 
and have the action at law stayed until the determina* 
tion of the equitable action.^* Under the code practice 
the defense may be made in the original suit.^^ A 
legal remedy cannot be obtained on an equitable title 
at common law;^* in an action imder the reformed 
procediue such relief can be granted.^* Notwith- 
standing the abolition of forms of action by the codes, 
the distinction between remedies still exists, and 
on the same state of facts a party may elect what 
remedy he will pursue, where such an election exists 
at common law.*^ 

It has already been stated that, in general, an 
action must be prosecuted in the name of the real 
party in interest. ''All persons having an interest 
in the subject of the action, and in obtaining the 
judgment demanded, may be joined as plaintiffs, 
except as otherwise expressly prescribed by this act.'' " 
And ''any person may be made a defendant, who has 
or claims any interest in the controversy adverse to 
the plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved 
therein." » 

To obtain a judgment on a joint cause of action 
at common law, all of the persons whose legal interests 

•* Pomeroy.'s Code Remedies (Sid Ed.), Sec. 101: Phillips vs. 

Ed.), Sec. 871. Gorham, 17 N. Y., 270. 

» 1 CJhitty PL, 409. » Pomeroy's Code Remedies, Sec. 
" Pomeroy's Code Remedies. Sec. 110. 

887. « N. Y. Code Civ. Pro., Sec. 446; 
• 1 Chitty's PI., 190: Hayden vs. CaJ. Code Civ. Pro., Sec. 378. 



Mcaoskey, 161 ill., 361. ' » Cal. Code Civ. Pro'.', Sec. 379; 

* Fbmeroy's Code Remedies (3rd N. Y. Code Civ. Ph>., Sec. 447. 
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are joint, must, if living, join in an action, and, as a 
consequence, if a person who is jointly interested in 
the subject matter of the action refuses to join in the 
suit, the action cannot be maintained, and those who 
wish to avail themselves of a legal remedy are pre- 
vented from asserting their rights.'' The rule is different 
in equity. The equitable rule exists in code pleadings, 
as shown by the following provision of the California 
code, which is substantially the language of all of 
the codes:** 

'^Of the parties to the action, those who are united 
in interest must be joined as plaintiffs or defendants; 
but if the consent of any one who should have been 
joined as plaintiff cannot be obtained, he may be made 
a defendant, the reason therefor being stated in the 
complaint; and when the question is one of a common 
or general interest, of many persons, or when the 
parties are numerous, and it is impracticable to bring 
them all before the court, one or more may sue or 
defend for the benefit of all/' 

It is also provided that ''all persons having an 
interest in the subject of the action, and in obtaining 
the relief demanded, may be joined as plaintiffs except 
as otherwise provided. '^ * 

This provision permits persons who are severally 
interested in the subject matter of the action to imite 
as plaintiffs, which cannot be done at common law. 

In order that the entire controversy may, if 
possible, be determined in one action, the rules which 
govem suits in equity have been embodied in the 
codes, and are appUcable to all actions, whether 
formerly denominated legal or equitable. 

«• 1 ChHty PI., 9. » N. Y. Code Civ. Pro., Sec. 446; 

•• Cal. Code Civ. Ph>., See. 382; Cal. Code Civ. Ph>., Sec. 378. 

N. Y. Code av. Pro., Sec. 448. 
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These provisions are as follows: "The court 
may determine any controversy between the parties 
before it, where it can be done, without prejudice to 
the rights of others, or by saving their rights; but 
where a complete determination of the controversy 
cannot be had without the presence of other parties, 
the court must cause them to be brought in.'* 

"A defendant against whom an action is pending 
upon a contract, or for specific real or personal property, 
may, at any time, before answer, upon affidavit that 
a person not a party to the action, and without col- 
lusion with him, makes against him a demand for the 
same debt or property, upon due notice to such person 
and the adverse party, apply to the court for an order 
to substitute such person in his place, and discharge 
him from liability to either party, on his depositing 
in the court the amount of the debt, or delivering the 
property or its value to such person as the court may 
direct; and the court may, in its discretion, make the 
order." " 

''Any person may, before the trial, intervene in 
an action or proceeding, who has an interest in the 
matter in litigation, in the success of either of the 
parties, or an interest against both. An intervention 
takes place, when a third person is permitted to become 
a party to an action or proceeding between other 
persons, either by joining the plaintiff in claiming 
what is sought by the complaint, or by imiting with 
the defendant in resisting the claims of the plaintiff, 
or by demanding anything adversely to both the 
plaintiff and the defendant." ^ 

''When the question is one of a common or general 

» N. Y. Code Civ. Pro., Sec. 462; « CaJ. Code Civ. Pro., Sec. 387; 
CaJ. Code Gv. Pro., Sec. 389. N. Y. Code Gv. Ph)., Sec. 452. 
« N. Y. Code av. Pro., Sec. 820. 
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interest of many persons, or where the parties are very 
numerous, and it may be impracticable to bring them 
all before the court, one or more may sue or defend 
for the benefit of the whole/ ^** 

The rule of the common law as to the parties 
plaintiff and defendant in actions of tort is substsmtially 
the same imder the codes as under the common law 
procedure. 

Where the tort affects two or more persons, but 
no joint injury has been suffered and the damages 
sustained in consequence of the tort are several, a 
separate action must be brought by each person 
affected by the wrongful act; ^ but when two or more 
persons are jointly affected by the conounission of a 
tort, as in the case of the members of a partnership 
or joint tenants, all who are injuriously affected by 
the tort must join in the action;'^ but the liability 
of two or more wrongdoers is ordinarily joint and 
several, and separate or joint actions may be brought 
against them, as under the conmaon law procediu^.'' 

No substantial change has been made by the 
codes as to the parties in an equitable action, but a 
sweeping change is made in the common law rules 
which determine the difference between joint, joint 
and several, and several liabilities, and which regulate 
the selection and union of defendants, in the case of 
one or the other of these liabilities,'^ and the number 
of cases in which persons may be joined as co-plain- 
tiffs has been enlarged." 

• N. Y. Code av. Pw)., Sec. 448; "1 CJhitty PI., 87; Pomeroy'B 

Gal. Code Gv. Pro., Sec. 382. Code Remedies (3rd Ed.), ^. 

» 1 Chitty PI., 63a; Pomeiwr's 281. 

Code Remedies (3rd Ed.), Sec. " Pomeroy's Code Remedies (3rd 

231. Ed.), Sec. 286. 

^ 1 Ohitty PI.. 63a; Pomeroy's Pomeroy's Code Remedies (3id 

Code Remedies (3rd Ed.), Ste. Ed.), Sec. 200. 
230. 
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The proyisions of ihe codes conoeming the bring- 
ing in of new parties, where their presence is necessary 
to a complete determination of the controversy; the 
right of a person against whom an action is brought 
upon a contract) or for specific real or personal property, 
when a person not a party to the action claims the 
same debt or property, to have such claimant sub- 
stituted in his place, and to be discharged from liability 
with respect to such claim, on depositing in court the 
amount of the debt or delivering the property or its 
value to such person as may be designated by the 
court; the right of a person who has a direct interest 
in the subject matter of an action, to become a party 
to such action, while they are substantially a restate- 
ment of rules governing the procedure in proceeding? 
in equity, are now applicable to all actions, whether 
denominated legal or equitable under the common 
law system of pleadings, and serve to avoid multi- 
plicity of actions. 

The efifect of the adoption of the code system of 
procedure has been to simplify the practice, especially 
in what are known as common law actions, to end in 
one suit, whenever practicable, the controversy be- 
tween the parties, to discard technicalities in pleading, 
and to pay regard rather to substance than form in 
pleading. 

While these results have not always followed 
the adoption of the reformed procedure, the system 
has, in the main, proved satisfactory to the bench 
and bar. 



Chapter II . 
PLEADINGS UNDER THE CODE. 

Section 3. The Complaint. 

The first pleading on the part of the plaintifif 
is the complaint^ or petition;^ it will hereinafter be 
called the complaint. 

''The complaint shall contain 

1. The title of the action, specifying the name 
of the court in which it is brought * * * and the 
names of (all) the parties to the action, plainti£f and 
defendant; 

'2. A plain and concise statement of the facts 
constituting each cause of action without unnecessary 
repetition. 

3. A demand of the judgment to which the plain- 
tifif supposes himself entitled.'' ' 

At common law, where more than one real or 
supposed cause of action was contained in a declaration, 
each cause of action, or the same cause of action 
stated in a different manner so as to meet the proof 
on the trial, was required to be stated in different 
coimts, and whether for the same or different causes 
of action, each count on its face purported to state 
a separate cause of action;* imder the codes, where 
the complaint sets forth two or more causes of action, 
the statement of the facts constituting each cause 
must be separately stated and numbered.* 

» N. Y. Code Civ. Pro., Sec. 478; • N. Y. Code Gv. Pro., Sec. 481; 

Cal. Code Civ. Pro.; Sec. 425. Cal. Code Gv. Pro., Sec. 426. 

• Ohio Code Gv. Pro., Sec. 84; * 1 Chitty PL, 409, 413. 

Nebraaka Code, CSv. Pro., Sec. » N. Y. Code Civ. Pro., Sec. 483; 

92. Cal. Code Qv. Pro., Sec. 429. 

89 
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Only such demands can be joined in an action 
at common law as will admit of the same plea being 
pleaded and the same judgment given on all of the 
counts of the declaration, or whenever the coimts are 
of the same nature, and the same judgment is to be 
given on them all, although the pleas be dififerent, 
and ordinarily counts in one form of action cannot 
be joined with counts in another.* 

The dififerent codes contam, in substance, the 
provisions of the New York code on this subject, 
which are as follows: 

''The plaintiff may unite in the same complaint, 
two or more causes of action^ whether they are such 
as were formerly denominated legal or equitable, or 
both, where they are brought to recover, as follows: 

1. Upon contract, express or implied. 

2. For personal injuries, except libel, slander, 
criminal conversation, or seduction. 

3. For libel or slander. 

4. For injuries to real property. 

5. Real property, in ejectment, with or without 
damages for the withholding thereof. 

6. For injuries to personal property. 

7. Chattels, with or without damages for the 
taking or detention thereof. 

8. Upon claims against a trustee, by virtue of a 
contract, or by operation of law. 

9. Upon claims arising out of the same transac- 
tion or transactions connected with the same subject 
of action, and not included within one of the foregoing 
subdivisions of this section. * * * 

"But it must appear upon the face of the com- 
plaint, that all the causes of action, so imited, belong 

• 1 Chitty H., 200, 201. 
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to one of the foregoing subdivisions of this section; 
that they are consistent with each other; and, except 
as otherwise prescribed by law, that they afifect all 
the parties to the action; and it must appear upon 
the face of the complaint, that they do not require 
different places of trial/' ^ 

Section 4. Demurrers. 

The demurrer imder the codes has the same 
efifect as at common law, and may be interposed to 
any pleading of fact. The provisions of the codes 
concerning a demurrer to the complaint are as follows: 

''The defendant may demur to the complaint, 
where one or more of the following objections thereto 
appear upon the fact thereof: 

1. That the court has no jurisdiction of the 
person of the defendant. 

2. That the court has no jurisdiction of the 
subject of the action. 

3. That the plaintifif has not legal capacity to sue. 

4. That there is another action pending between 
the same parties, for the same cause. 

5. That there is a misjoinder of parties plaintifif. 

6. That there is a defect of parties, plaintifif or 
defendant. 

7. That causes of action have been improperly 
united. 

8. That the complaint does not state facts 
sufficient to constitute a cause of action ;'' " it is further 
provided that the demurrer must distinctly specify 
the grounds upon which any of the objections to the 
complaint are taken, and unless it does so it may be 
disregarded.' 

» N. Y. Code Civ. Pro., Sec. 484; Cel. Code Civ. Pro., Sec. 430. 

Cal. Code Civ. Pro., Sec. 427. • N. Y. Code Civ. Pro., Sec. 490; 
• N. Y. Code Civ. Pro., Sec. 482; OJ. Code Civ. Pro., Sec. 431. 
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The defendant may denaur to the whole com- 
plaint or to one or more separate causes of action 
stated therein; in the latter case he may answer the 
causes of action not demurred to.**^ 

Where any of the matters enumerated as grounds 
of demurrer do not appear on the face of the com- 
plainty the objection may be taken by answer," but 
if such objection is not taken either by demurrer or 
answer, the defendant is deemed to have waived it, 
except the objection to the jurisdiction of the court, 
or the objection that the complaint does not state 
facts sufficient to constitute a cause of action." 

Section 5. The Answer. 

The pleading which takes the place of the declara- 
tion at common law and the answer in chancery is 
under the codes called the answer. 

"The answer of the defendant must contain: 

1. A general or specific denial of each material 
allegation of the complaint controverted by the de- 
fendant, or of any knowledge or information thereof 
sufficient to form a belief. 

2. A statement of any new matter constituting 
a defense or coimterclaim, in ordinary and concise 
language, without repetition.'^ " 

Under most of the codes, when the complaint is 
verified, subsequent pleadings must also be verified," 
and in some states the denial contained in the answer 
must also be specific ;^^ in other cases the denial may 
be either general or specific. As has already been 



» N. Y. Code Civ. Pro., Sec. 491 
Cal. Code Civ. Pro., Sec. 431. 

" N. Y. Code Civ. Pro., Sec. 498 
Cal. Code Civ. Pro., Sec. 433. 

» N. Y. Code av. Pro., Sec. 499 
Cal. Code Civ. Ph>., Sec. 434. 



" N. Y. Code Civ. Pro., Sec. 600; 

Cal. Code Civ. Pro., Sec. 437. 
" N. Y. Code Civ. Pro.. Sec. 623; 

Cal. Code Civ. Pro., Sec. 426; 

2 Wis. Stat., Sec. 2666. 
" Cal. Code Civ. Pro., Seo. 437. 
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stated, all of the material allegations of the complaint 
which are not controverted by a general or specific 
denial, are admitted to be true. 

^'A defendant may set forth in his answer, as 
many defenses or counterclaims, or both, as he has, 
whether they are such as were formerly denominated 
legal or equitable. Each defense must be separately 
stated and numbered. 

Section 6. The Counter Claim. 

Unless it is interposed as an answer to the entire 
complaint, it must distinctly refer to the cause of 
action which it is intended to answer.'' *• 

The defendant may also interpose a counterclaim 
as a defense, and the subject matter of the counter- 
claim may be legal or equitable." 

The counterclaim * * * must tend in some 
way to diminish or defeat the plaintiff's recovery, 
and must be one of the following causes of action 
against the plaintiff, * * * and in favor of the de- 
fendant, or of one or more defendants, between whom 
and the plaintiff a separate judgment may be had in 
the action: 

1. A cause of action, arising out of the contract 
or transaction set forth in the complaint as the founda- 
tion of the plamtiff's claim, or connected with the 
subject of the action. 

2. In an action on contract any other cause of 
action on contract, existing at the commencement of 
the action. " 

In some of the states a cross-complaint, which 
is practically the equivalent of a cross-bill in chancery, 
is authorized." 

»• N. Y. Code Civ. Pro., Sec. 607; *• N. Y. Code Civ. Ph).. Soo. 501; 

Qel. Code Civ. Pro., Seo. 441. Oal. Code Civ. Pro., Seo. 488. 
N. Y. Code Oiv. Pft>., Sec 601. » Iowa, Sec. 2068. 
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The plaintiff may demur to the entire answer or 
to any separate defense in the answer containing new 
matter, or to any comiterdaim; on the ground that 
such pleading is insufficient in law to constitute a 
defense or counterclaim,^ and where a cross-com- 
plaint is interposed by fhe defendant it may be de- 
murred to on the same grounds that the defendant 
may demur to a complaint. 

Section 7. The Reply. 

A reply is in a number of states required to be 
filed to new matter contained either in an answer 
or coimterclaim, but no pleading is permitted in re- 
sponse to a reply except a demurrer, which may be 
used to raise an issue of law.'^ The codes also provide 
that sham defenses may be stricken out of motion.^ 

Fictitious pleadings such as were used under the 
common law procedure in actions of ejectment and 
detinue, and the statement of a promise to pay in 
assumpsit, where no promise was made,* are abolished 
by the codes, although the anomaly of the use of the 
common counts is sanctioned in some of the code 
states." 

At common law dilatory pleas or those which 
seek only to abate the particular action were re- 
quired to be pleaded and disposed of before a plea 
in bar or to the merits of the action*" under the codes 
such defenses may be united with those which seek 
to bar all recovery on the cause of action, and are to 
be tried and determined at the same time.* 

» N. Y. Code Civ. Pro., Sees. 494- «» 1 Chitty H., 224. 

496; Gal. Code Civ. Pro., Sec. ^ Pomeroy's Code Remediet (Srd 

443. Ed.) Sec. 643. 

" Pomeroy's Code Remedies (3rd «• 1 Chitty PI.*, 441. 

Ed.), Sec. 5S8. "* Pomeroy's Code Remedies (3rd 
" N. Y. Code Civ. Pro.. Sec. 638; Ed.), Sec. 721. 

Gal. Code CJiv. Pro., Sec. 453. 
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Section 8. Amendments to Pleadings. 

In order to prevent a miscarriage of justice by 
reason of defects in pleadings, liberal provision is 
made for the amendment of pleadings at any stage of 
the cause. 

The most important of these provisions are the 
following : 

''A variance between an allegation and the proof 
is not material, unless it has actually misled the ad- 
verse party to his prejudice in maintaining his action 
or defense upon the merits. If a party insists that 
he has been misled, that fact, and the particulars in 
which he has been misled, must be proved to the 
satisfaction of the court. Thereupon the court may, 
in its discretion, order the pleadiag to be amended, 
upon such terms as it deems just.'' ^ 

^ 'Where the variance is not material, as pre- 
scribed in the last section, the court may direct the 
fact to be found according to the evidence, or may 
order an immediate amendment without costs.'' ^ 

''Where, however, the allegation to which the 
proof is directed is unproved, not in some particular 
or particulars only, but in its entire scope and meaning, 
it is not a case of variance * * * but a failure of 
proof." ~ 

"The court may, upon the trial, or at any other 
stage of the action, before or after judgment, in further- 
ance of justice, and on such terms as it deems just, 
amend any process, pleading or other proceeding, by 
adding or striking out the name of a person as a party, 
or by correcting a mistake in the name of a party, 

* N. Y. Code Civ. Pro., Sec. 539; Cal. Code Civ. Pro., Sec. 470. 

Cal. Code Civ. Pro., Sec. 469. » N. Y. Code Civ. Pro., Sec. 641; 

• N. Y. Code Civ. Pro., Sec. 640; Cal. Code Civ. Pro., Sec. 471. 
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or a mistake in any other respect * * * And in 
every stage of the action, the court must disregard 
an error or defect in the pleadings or other proceeding 
which does not affect the substantial rights of the 
adverse party/' ~ 

Section 9. General Mode op Pleading. 

Various other provisions are contained in the 
codes which tend to simplify the structure of the 
pleadings, and to avoid the prolixity of statement 
required in pleadings at common law. 

Of these the most important are the following: 

'In pleading a judgment or other determination 
of a court or officer of special jurisdiction, it is not 
necessary to state the facts conferring jurisdiction; 
but the judgment or determination may be stated to 
have been duly given or made. If that allegation is 
controverted, the party pleading must, on the trial, 
establish the facts conferring jurisdiction.''" 

''In pleading the performance of a condition 
precedent in a contract, it is not necessary to state 
the facts constituting performance; but the party 
may state generally, that he, or the person whom 
he represents, duly performed all the conditions on 
his part. 

"If that allegation is controverted, he must, on 
the trial, establish performance.'' ** 

At common law all of the facts necessary to the 
existence of a court of special jurisdiction were re- 
quired to be stated in the declaration, and in the 
case of conditions precedent in a contract the declara- 

•» N. Y. Code Civ. Pro., Sec. 723; » N. Y. Code Civ. Pro., Sec. 632; 
Cal. Code Gv. Pro., Sees. 473, Cal. Code Civ. Pro., Sec. 456. 
476. «» N. Y. Code Civ. Pro., Sec. 633; 

Cal. Code Gv. Pro., Sec. 467. 
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tion was required to state all of such conditions separ- 
ately and to show in each instance that such condition 
had been performed. 

In actions for hbel and slander no extrinsic facts 
need be stated to show the application of defamatory 
words to the plaintiff, but it is sufficient to state 
generally that they were published or spoken con- 
cerning the plaintiff.^ 

Section 10. Notice of Pendency op Action. 

At common law the pendency of a suit affecting 
the title to real estate was notice to the world, and 
persons dealing with such property in good faith and 
in Ignorance of the existence of the suit took the same 
subject to the result of the litigation, although nothing 
appeared in the office where transfers of real estate 
were recorded to show that a suit affecting the title 
to the property was pending. 

The following provision of the codes provides for 
such notice: 

''In an action affecting the title or the right of 
possession of real property, the plaintiff at the time of 
filing the complaint, and the defendant, at the time 
of filing his answer, when affirmative relief is claimed 
in such answer, or at any time afterward, may record 
in the office of the recorder of the county in which 
the property is situated a notice of the pendency of 
the action, containing the names of the parties and 
the object of the action or defense, and a description 
of the property in that county affected thereby. 
Prom the time of filing such notice for record only shall 
a purchaser or encumbrancer of the property affected 

• N. Y. Code CSv. Pro., Sec. 635; 
Gal. G6de Civ. Pro., Sec. 460. 

Vol.XI.-^, 
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thereby be deemed to have constructive notice of 
the pendency of the action/'" 

At common law a suit is commenced by the 
issuance of a writ or smnmons, and in chancery pro- 
ceedings by the filing of a bill of complaint. 

Under the codes suit is commenced in some states 
by filing a complaint f* in other states by the issuance 
of a summons."* 

In some states the summons is issued by the clerk 
of the court in which the action is brought; ^ in others 
it may be issued by the plaintiflf's attorney." In 
some states the summons must be served by the 
sheriff; •• in others it may be served by any person 
not a party to the action.^ 

•• N. Y. Code Ov. Pro., Sees. 1670, » Cal. Code Civ. Pro., Sec. 406; 

1671, 1673; Od. Civ. Pro., Sec. Ind. Code Civ. Pro., Sec. 66. 

408. » N. Y. Code dv. Pro., Sec. 417. 

•• Cal. Code Civ. Pro., Sec. 406; » Cal. Code Civ. Pro., Sec. 410; 

Ind. Code Gv. Pro., Sec. 66. Ind. Code Civ. Pro., Sec. 66. 

•» N. Y. Code Civ. Pro.. Sec. 416. - N. Y. Code Civ. Pro., Sec 426. 



THIRTY-SIXTH SUBJECT. 

Jurisdiction of the Federal Courts 
and Federal Procedure. 



Chapter I . 
THE FEDERAL COURTS. 

Section 1. Constitutional Provisions. 

The constitutional provisions relative to the 
Federal Courts have been already considered under the 
subject of Constitutional Law.* Some slight repeti- 
tion, however, is necessary at the beginning of the 
present subject. 

The third article of the Constitution is devoted 
to the judicial department. The first section provides 
for the establishment of the courts, and is as follows: 
''The judicial power of the United States shall be 
vested in one Supreme Court, and in such inferior 
courts as the Congress may from time to time ordain 
and establish. The judges, both of the Supreme and 
Inferior Courts, shall hold their offices during good 
behavior, and shall, at stated times, receive for their 
services a compensation, which shall not be diminished 
during their continuance in office. '' A distinction 
is to be noticed between the provision for the Supreme 
Court and that for the Inferior Courts of the United 
States; the former was created directly by the Con- 
stitution, while the establishment of the latter was 
made optional with Congress. 

The grant of judicial power to the United States 
Government is contained in the second section of the 
third article of the Constitution, which is as follows: 

''The judicial power shall extend to all cases 
in law and equity arising under this Constitution, 

1 Volume n, Sub. 3. 
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the laws of the United States, and treaties made, or 
which shall be made, under their authority; to all 
cases affecting ambassadors, other public ministers 
and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United 
States shall be a party; to controversies between two 
or more states; between a State and citizens of another 
State; between citizens of different states; between 
citizens of the same states claiming lands under grants 
of different states; and between a State, or the citi- 
zens thereof, and foreign states, citizens, or subjects." 

Section 2. Jurisdiction op United States CJourts 
AS Fixed by Statute, 

The power herein granted is the maximum which 
may be exercised by the United States; it is not 
necessary that the United Slates assume this juris- 
diction in full. By the Revised Statutes of the United 
States' it is provided that the jurisdiction vested 
in the courts of the United States, in the following 
cases and proceedings, shall be exclusive of the courts 
of the several states: 

First. Of all crimes and offenses cognizable imder 
the authority of the United States. 

Second. Of all suits for penalties and forfeitures 
incurred under the laws of the United States. 

Third. Of all civil cases of admiralty and mari- 
time jurisdiction; saving to suitors, in all cases, the 
right of a common law remedy, where the common 
law is competent to give it. 

Fourth. Of all seizures imder the laws of the 
United States, on land or on waters not within ad- 
miralty and maritime jurisdiction. 

• 3-711. 
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Fifth. Of all cases arising under the patent right 
or copyright laws of the United States. 

Sixth. Of all matters and proceedings in bank- 
ruptcy. 

Seventh. Of all controversies of a civil nature, 
where a State is a party, except between a State and 
its citizens, or between a State and citizens of other 
states, or aliens. 

Section 3. United States Courts. 

At the present time there are three different 
grades of regular inferior United States Comi3,^viz.: 
District CoiuiB, Circuit Courts, and Circuit Courts of 
Appeal. The two former were first established by the 
judiciary act of 1789 and the third by the act of 1891. 
There are seventy-seven judicial districts in the United 
States, each with a District Court and a district judge.' 
These seventy-seven districts are grouped into nine cir- 
cuits, in each of which there is a Circuit Court and a Cir- 
cuit Court of Appeals.* Each judge of the Supreme Court 
is assigned to one of these circuits,' and is required 
to attend a term of the Circuit Court in each district 



* The states of Alabama, Illinois, 

New Yoik, Tennessee and Texas 
each contain three districts; 
those of Arkansas, California, 
Florida, Georgia, Iowa, Louisi- 
ana, Michigan, Mississippi, Mis- 
souri, North Carolina, Ohio, 
Oklahoma, Pennsjrlvania. 
South Carolina, Virginia, ana 
Wisconsin, two each; while the 
remaining twenty-five states 
each constitute a single district. 

* The di£Ferent states and terri- 

tories are assigned to. the differ- 
ent circuits as follows: First — 
Rhode Island, Massachusetts, 
New Hampshire and Maine; 
Second— -Vermont, Connecticut 
and New York; Thiid-Penn- 



sylvania, New Jersey and Dela- 
ware; Fourth — Maryland, Vir- 
ginia, West Virginia, North 
Carouna and South Carolina; 
Fifth — Geoii^ia^ Florida, Ala- 
bama, Mississippi, Louisiana 
and Texas; Sixtn— -Ohio, Mich- 
igan, Kentucky and Tennessee: 
Seventh — Indiana. Illinois and 
Wisconsin; Eight n — Colorado, 
Nebraska, Minnesota, Iowa, 
Missouri, Kansas, .Ajkansas, 
North Dakota, South Dakota, 
Utah, Wyoming, New Mexico 
and Oklahoma; Ninth — Cali- 
fornia, Oregon, Nevada, Idaho, 
Washington, Montana, Alaska 
and Arizona. Rev. Stats., 604. 
• Rev. Stats., 606. 
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of the circuit at least once every two years.* Ther6 
are at least two circuit judges in each circuit.^ By 
various special acts the number of judges in the first, 
third, fifth, sixth and ninth - circuits have been in- 
creased to three, and in the second, seventh and 
eighth circuits to four.' Circuit Coiirts can be held 
by the circuit justice, or by the circuit judge of the 
circuit, or by the district judge of the district sitting 
alone, or by any two of the said judges sitting to- 
gether.* The Chief Justice and the associate justices 
of the Supreme Court assigned to each circuit, and the 
circuit judges within each circuit, and the several 
district judges within each circuit, shall be competent 
to sit as judges of the Circuit Court of Appeals in their 
respective circuits. The full court consists of three 
of the above named judges, the district judges sitting 
in case of absence of judges of higher rank. In case a 
judge of the Supreme Court is in attendance such judge 
acts as presiding judge, otherwise this position is filled 
by the Circuit Court judges in order of the seniority 
of their respective commissions.^^ 

• Rev. stats., 610. Kaine, 10 N. Y. (LwU OIm.), 
' Rev. Stats., 607, and act of 257; Fed. Gas. No. 7698; 

March 3, 1891, d. 571. Pollard vs. Dwight, 4 Granch, 

• See 24 U. S. Stats., 492; 28 U. 421; In re Circuit Court, 1 Dill, 

S. Stats., 643; 28 U. 8. Stats., 1- Fed. Cases, No. 2728. 

115; 28 U. S. Stats., 665, » 26 U. S. Stats., Sec. 8, Clauses 
and other acts. 1 and 2. 

• Rev. Stats., 609; Ex parte 
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THE DISTRICT COURTS. 

Section 4. Statutory Provisions. 

^ The United States statutes give the district courts 
of the United States jurisdiction: 

First. Of all crimes and offenses cognizable under 
the authority of the United States, committed within 
their respective districts, or upon the high seas, the 
punishment of which is not capital, except in the 
cases mentioned in section fifty-four himdred and 
twelve (Revised Statutes), title '^Crimes.'' * 

Second. Of all cases arising under the act for 
the punishment of piracy, when no Circuit Court is 
held in the district of such court.* 

Third. Of all suits for penalties and forfeitm-es 
incurred under any law of the United States.* 

Fourth. Of all suits at common law brought 
by the United States, or by any officer thereof, author- 
ized by law to sue.* 

Fiifth. Of all suits in equity to enforce the lien 

* United States vs. Randolph, Fed. 133; The Waterloo. Blatchf . A 

Cas. No. 16, 120; U. S. vs. New H., 114; Fed. Gas. No. 17, 257; 

Bedford Bridge, 1 Wood A M., United States vs. Winstead, 12 

401, Fed. Cas. No. 15, 867; Ex Fed. Rep., 50; U. S. vs. Boxes 

parte Waterman, Dist. Ct., N. of Pipes, 2 Abb., U. S., 500; 

Y., 33 Fed. Rep., 29; United Fed. Gas. No. 15,116: Lees vs. 

States vs. Lancaster, 44 Fed. United States, 150 U. S., 476; 

Rep., 896; Corfield vs. Coryell, Barlow vs. United States, 7 

4 Wash., C. C, 371; Fox vs. Peters, 404. 
Ohio, 5 Howard, 410; United * Ducan vs. United Stat^ 7 

States vs. Marigold, 9 Howud, Peters, 450; Stanton vs. Wilk- 

560; United States vs. Chapel, son, 8 Ben., 357; Fed. Cas. No. 

54 Fed. Rep., 140. 13,299; Piatt vs. Beach, 2 Ben., 

* United States vs. Palmer, 3 303; Fed. Cas. No. 11,215; 

Wheaton, 610. Henry vs. Sawles, Dist. a. Vt.. 

' The Gassius, 2 Dallas, 365; Slo- 28 Fed. Rep., 481; State of 

oumvB.Mayberry,2Wheat., 1; Tennessee vs. Hill, 22 U. S. 

Qelfton vs. Hoyt, 3 Wheaton, App., 1; 60 Fed. Rep., 1005. 



946; The Laura, 5 Fed. Rep., 
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of the United States upon any real estate, for any 
internal revenue tax, or to subject to the pasrment 
of any such tax any real estate owned by the delin- 
quent, or in which he has any right, title or interest. 

Sixth. Of all suits for the recovery of any for- 
feiture or damages under section thirty-four hundred 
and ninety (Revised Statutes), title ''Debts due by 
or to the United States;'' and such suits may be tried 
and determined by any district court within whose 
jurisdictional limits the defendant may be foimd. 

Seventh. Of all causes or actions arising under 
the postal laws of the United States.' 

Eighth. Of all civil causes of admiralty and 
maritime jurisdiction; saving to suitors in all cases the 
right of a common law remedy, where the common 
law is competent to give it; and of all seizures on land 
and on waters not within admiralty and maritime 
jurisdiction. And such jurisdiction shall be exclusive, 
except in the particular cases where jurisdiction of 
such causes and seizures is given to the Circuit Courts. 
And shall have original and exclusive cognizance of 
all prizes brought into the United States, except as 
provided in paragraph six of section six himdred and 
twenty-nine.* 

Ninth. Of all proceedings for the condemnation 
of property taken as prize, in pursuance of section 
fifty-three hundred and eight (Revised Statutes), 
title, ''Insurrection.'' 

Tenth. Of all suits by the assignee of any deben- 
tm^ for drawback of duties issued under any law 
for the collection of duties against the person for whom 
debenture was originally granted, or against any 

• In re PaUiser, 136 U. S., 257. • See notes Noe. 41 to 06. 
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indorser thereof to recover the amount of such de- 
benture. 

Eleventh. Of all suits authorized by law to be 
brought by any person for the recovery of damages on 
account of any injury to his person or property, or 
of the deprivation of any right or privilege of a citizen 
of the United States by an act done in furtherance 
of any conspiracy mentioned in section nineteen 
hundred and eighty-five (Revised Statutes), title, 
''Civil rights." 

Twelfth. Of all suits at law or in equity author- 
ized by law to be brought by any person to redress 
the deprivation under color of any law, ordinance, 
regulation, custom, or usage of any State, of any 
right, privilege, or immunity secured by the Constitu- 
tion of the United States, or of any right secured by 
any law of the United States to persons within the 
jurisdiction thereof. 

Thirteenth. Of all suits to recover possession 
of any office, except that of elector of President or 
Vice-President, Representative or Delegate in Congress, 
or member of a State Legislature, authorized by law 
to be brought, wherein it appears that the sole question 
touching the title to such office arises out of the denial 
of the right to vote to any citizen offering to vote, 
on accoimt of race, color, or previous condition of 
servitude; Provided, That such jurisdiction shall 
extend only so far as to determine the rights of the 
parties to such office by reason of the denial of the 
right guaranteed by the Constitution of the United 
States, and seciu*ed by any law, to enforce the rights 
of citizens of the United States to vote in all the states. 
Fourteenth. Of all proceedings by the writ of 
quo warranto^ prosecuted by any district attorney. 
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for the removal from offioe of any person holding office, 
exoept as a member of Congress, or of a State Legis- 
lature, contrary to the provisions of the third section 
of the fourteenth article of amendment of the Constitu- 
tion of the United States. 

Fifteenth. Of all suits by or against any associa- 
tion established under any law providing for national 
banking associations within the district for which the 
court is held.^ 

Sixteenth. Of all suits brought by any alien for 
a tort '^only" in violation of the law of nations, or of a 
treaty of the United States. 

Seventeenth. Of all suits against consuls or vice- 
consuls, except for ofifenses of the description afore- 
said.' 

Eighteenth. The district courts are constituted 
courts of bankruptcy, and shall have in their respective 
districts original jurisdiction in all matters and pro- 
ceedings in bankruptcy. 

Section 5. Decisions and Notes on the Jurisdic- 
tion OP THE District Courts. 

The most important classes of civil cases over 
which the District Courts take jurisdiction are admir- 
alty and bankruptcy cases, both of which have been 
already referred to under the subject of Constitutional 
Law.* The Federal Bankruptcy Act has been given in 
full in a previous volume.*® 

The question of the exclusiveness of the admiralty 
jurisdiction vested in the District Courts was considered 
by the Supreme Court of the United States in the case 

^ Kennedy vs. Gibeon, 8 Wallace, * Volume II, Subject 3, Sections 

498. 35, 92. 

* In re Ban, 136 U. S., 403; Davia ^ Volume IX, Subject 29. 

vs. Packard, 7 Peters, 276. 
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of The Moses Taylor vs. Hammond," the decision in 
which case was in part as follows : 

''The case presented is clearly one within the 
admiralty and maritime jurisdiction of the Federal 
Courts. The contract for the transportation of the 
plaintiff was a maritime contract. As stated in this 
complaint, it related exclusively to a service to be 
performed on the high seas, and pertained solely to 
the business of commprce and navigation. There is 
no distinction in principle between a contract of this 
character and a contract for transportation of mer- 
chandise. The same liability attaches upon their 
execution both to the owner and the ship. The 
passage money in the one case is equivalent to the 
freight money in the other. A breach of either con- 
tract is the appropriate subject of admiralty juris- 
diction. 

''The action against the steamer by name, author- 
ized by the Statute of California, is a proceeding in 
the nature and with the incidents of a suit in admiralty. 
The distinguishing and characteristic feature of such 
suit is that the vessel or thing proceeded against is 
itself seized and impleaded as the defendant, and is 
judged and sentenced accordingly. It is this dominion 
of the suit in admiralty over the vessel or thing itself 
whiqh gives to the title, made under its debrees, validity 
against all the world. By the common law process, 
whether of mesne attachment or execution, property 
is reached only through a personal defendant, and 
then only to the extent of his title. Under a sale, 
ther^ore, upon a judgment in a common law proceed- 
ing the title acquired can never be better than that 
possessed by the personal defendant. It is his title, 
and not the property itself, which is sold. 

» 4 Wallaoe, 411. 
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'The Statute of California, to the extent in which 
it authorizes actions in rem against vessels for causes 
of action cognizable in the admiralty, invests her 
courts with admiralty jurisdiction, and so the Supreme 
Coiui; of that state has decided in several cases. In 
Averill vs. The Steamer Hartford, 2 CaL, 308, the 
court thus held, and added that 'The proceedings in 
such actions must be governed by the principles and 
forms of admiralty courts, except where otherwise 
controlled or directed by the Act.* 

''This jurisdiction of the courts of California was 
asserted and is maintained upon the assiuned ground 
that the cognizance by the Federal Courts, 'of civil 
causes of admiralty and maritime jurisdiction' is not 
exclusive as declared by the 9th section of the Judiciary 
Act of 1789, 1 Stat., 73. 

"The Constitution declares that the judicial 
power of the United States 'shall extend to all cases, in 
law and equity, arising under this constitution, the 
laws of the United States, and treaties made, or which 
shall be made, imder their authority; to all causes 
afifecting ambassadors, other public ministers and 
consuls; to all cases of admiralty and maritime juris- 
diction; to controversies to which the United States 
shall be a party; to controversies between two or 
more states; between a state and citizens of another 
state; between citizens of different states; between 
citizens of the same state claiming lands under grants 
of different states; and between a state or the citizens 
thereof and foreign states, citizens or subjects.' Art. 
Ill, Sec. 2. 

"How far this judicial power is exclusive, or may 
by the legislation of Congress, be made exclusive, in 
the Courts of the United States, has been much dis- 
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cussed, though there has been no direct adjudication 
upon the point. In the opinion delivered in the case 
of Martin vs. Hunter's Lessee, 1 Wheat., 334, Mr. 
Justice Story comments upon the fact that there are 
two classes of cases eniunerated in the clause cited 
between which a distinction is drawn; that the first 
class includes cases arising imder the Constitution, 
laws and treaties of the United States, cases affecting 
ambassadors, other public ministers and consuls, and 
cases of admiralty and maritime jurisdiction; and 
that, with reference to this class, the expression is 
that the judicial power shall extend to all cases; but 
that in the subsequent part of the clause, which 
embraces all the other cases of national cognizance, and 
forms the second class, the word ^all' is dropped. And 
the learned justice appears to have thought the varia- 
tion in the language the result of some determinate 
reason, and suggests that, with respect to the first 
class, it may have been the intention of the framers 
of the Constitution imperatively to extend the judicial 
power either in an original or appellant form to all 
cases, and, with respect to the latter class, to leave 
it to Congress to qualify the jurisdiction in such manner 
as public policy might dictate. Many cogent reasons 
and various considerations of pubUc poUcy are stated 
in support of this suggestion. The vital importance 
pf all the cases enumerated in the first class to the 
national sovereignty is mentioned as a reason which 
may have warranted the distinction, and which would 
seem to require that they should be vested exclusively 
in the National Courts — a consideration which does 
not apply, at least with equal force, to cases of the 
second class. Without, however, placing impUcit 
reliance upon the distinction stated, the learned 
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justioe observes, in conclusion, that it is manifest that 
the judicial power of the United States is, in some 
cases, unavoidably exclusive of all state authority, 
and that in all others it may be made so at the election 
of Congress. We agree fully with this conclusion. 
The legislation of Congress has proceeded upon this 
supposition. The Judiciary Act of 1789, in its distri- 
bution of jurisdiction to the several Federal Courts, 
recognizes and is framed upon the theory that in all 
cases to which the judicial power of the United States 
extends. Congress may rightfully vest exclusive juris- 
diction in the Federal Courts. It declares that in 
some cases, from their commencement, such jurisdiction 
shall be exclusive; in other cases it determines at 
what stage of procedure such jurisdiction shall attach, 
and how long and how far concurrent jmisdiction of 
the state courts shall be permitted. Thus, cases in 
which the United States are parties, civil causes of 
admiralty jurisdiction, and cases against consuls and 
vice-consuls, except for certain offenses, are placed, 
from their commencement, exclusively imder the 
cognizance of the Federal Courts. 

''On the other hand, some cases, in which an 
alien or a citizen of another state is made a party, may 
be brought either in a federal or a state court at the 
option of the plaintiff; and if brought in the state 
court may be prosecuted imtil the appearance of the 
defendant, and then, at his option, may be suffered 
to remain there, or may be transferred to the jurisdic- 
tion of the Federal Courts. 

''Other cases, not included imder these heads, but 
involving questions under the Constitution, laws, 
treaties, or authority of the United States, are only 
drawn within the control of the Federal Courts upon 
appeal of writ of error, after final judgment. 
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''By subsequent legislation of Congress, and 
particularly by the legislation of the last four years, 
many of the cases, which by the Judiciary Act could 
only come under the cognizance of the Federal Courts 
after final judgment in the state courts, may be with- 
drawn from the concurrent jurisdiction of the latter 
courts at earlier stages, upon the application of the 
defendant. 

''The constitutionality of these provisions cannot 
be seriously questioned, and is of frequent recogni- 
tion by both State and Federal Courts. 

"The cognizance of civil causes of admiralty 
and maritime jurisdiction vested in the district courts 
by the 9th section of the Judiciary Act, may be sup- 
ported upon like considerations. It has been made 
exclusive by Congress, and that is sufficient, even if 
we should admit that in the absence of its legislation 
the State Courts might have taken cognizance of 
these causes. But there are many weighty reasons 
why it was so declared. 'The admiralty jurisdiction,' 
says Mr. Justice Story, 'naturally connects itself, 
on the one hand, with our diplomatic relations and the 
duties to foreign nations and their subjects; and, on 
the other hand, with the great interests of navigation 
and commerce, foreign and domestic. There is, then, 
a peculiar wisdom in giving to the national government 
a jurisdiction of this sort which cannot be yielded, 
except for the general good, and which multiplies 
the securities for the public peace abroad, and gives 
to commerce and navigation the most encouraging 
support at home.* Com., Sec. 1672. 

"The case before us is not within the saving 
clause of the ninth section. That clause only saves 
to suitors 'the right of a common law remedy, where 

VoL XI.— «. 
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the common law is competent to give it.' It is not a 
remedy in the common law courts which is saved, 
but a common law remedy. A proceeding in rem, 
as used in the admiralty court, is not a remedy afforded 
by the common law; it is a proceeding imder the civil 
law. When used in the common law courts, it is given 
by statute.'' 

The criminal jurisdiction of the United States 
is mainly vested in the district courts, although in 
some cases the Circuit Courts have concurrent juris- 
diction. The United States coiuis have no common 
law criminal jurisdiction.' 

'It is long since settled that the courts of the 
United States have no common law jurisdiction in 
criminal cases; that, so far as the United States are 
concerned, there are no common law crimes; and that 
therefore its courts cannot take cognizance of any 
act or omission as a crime unless it has been made 
such by an act of congress."" 

The jurisdiction of the district courts over suits 
for penalties and forfeitures incurred under any law 
of the United States is exclusive." 

» United States vs. Lewb, 36 Fed. » Lees vs. United Statei, IfiO U. 8^ 

Rep., 449. 476. 



Chapter III, 
THE CIRCUIT COURTS. 

Section 6. Statutory Provisions. 

Under the United States Statutes, the Circuit 
Courts of the United States have original cognizance^ 
concurrent " with the courts of the several states, of all 
suits of a civil nature, at common law or in equity, where 
the matter in dispute exceeds, exclusive of interest and 
costs, the sum or value of $2,000, and arising imder 
the Constitution or laws of the United States, or 
treaties made imder their authority, or in which con- 
troversy the United States are plaintiffs or petitioners, 
or in which there shall be a controversy between 
citizens of different states, or a controversy between 
citizens of the same State claiming lands under grants 
of different states, or a controversy between citizens 
of a State and foreign states, citizens, or subjects, in 
which the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value aforesaid.* 

* Rev. Stats., 629, d. l^as amended 670; Walker va. Flint, 3 Mo- 

Maroh 3, 1887, and corrected Crary, fi07; Erwin vb. Loweiy, 

Aug. 13, 1888, 25 U. S. Stats., 7 Howard, 172. 

433. ' Vance vb. Vandercook Co., 170 

Donnick vs. Raflioad Co., 103 U. U. S^468; Kanouae vb. Martin, 

S., 11; International Bank of 15 Howard. 198; Kinjr vs. 



8t. Louis vs. Faber, 79 Fed. Wilson, 1 l5ill, 555j/Mi vs. 

R4^.. 919; Bigelow vs. Nicker- Blascow R. Co., 41 Fed. Rep., 

son,34U.S.App.,261;70Fed. 610; Werner vs. Murphv, 60 

Rep.. 1 13; Oentral Trust Co. vs. Fed. Rep., 769; Holt vs. Beige- 

Imith Atlantic A O. R. Co., 57, vin, 60 Fed. Rep., 1; Ex Parte 

Fad. Rap., 586; Dvruht vs. Bradstreet^ Peters, 634; Fish- 

Gbntral Yt. R. Cb^20 Ektchf., back vs. Western Union Tel. 

200: Wheeler vs. Walton et al., Co., 161 U. S., 96; Citizen's 

95 Fed. Rep.. 720; Paine vs. Bank vs. Cannon, 164 U. S., 

Hook. 7 Wallace, 426; Davis 319; Brown vs. Webster, 156 

vs. Lixe Association of America, U. 8., 3^- Cabot vs. McMaster, 

11 Fed. Rep., 781; Central N&t. 61 Fed. Rep., 129: Holden vs. 

Bank vs. Stevens, 169 U. S., " '^ ^^ x- - - ~ 

482; Short vs. Hepburn, 41 U. 
S. App., 520; 75 Fed. Rep., 113; 
fei n Langford, 57 Fed. Rep., 



11 Fed. Hep., 781; Uentral Mat. oi Fed. Kep., 129: ilolden vs. 

Bank vs. Stevens, 169 U. S., Utah A M. M. Co.. 82 Fed. Rep. 

482; Short vs. Hepburn, 41 U. 209; Wheeler Btim Mfg. Co. 

S. App., 520; 75 Fed. Rep., 113; vs. Pickham, 69 Fed. Rep., 419. 
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The Circuit Courts also have original jurisdiction 
in the following classes of cases : ^ 

First. Of all suits at common law where the 
United States, or any officer thereof suing under the 
authority of any act of Congress, are plaintiffs.* 

Second. Of all suits at law or in equity, arising 
under any act providing for revenue from imports or 
tonnage, except civil cases of admiralty and maritime 
jurisdiction, and except suits for penalties and forfeit- 
ures; of all causes arising imder any law providing 
internal revenue, and of all causes arising under the 
postal laws.* 

Third. Of all suits and proceedings for the en- 
forcement of any penalties provided by laws regulating 
the carriage of passengers in merchant vessels. 

Fourth. Of all proceedings for the condemnation 
of property taken as prize, in pursuance of Section 
6308, title, ''Insurrection.''^ 

Fifth. Of all suits arising under any law relating 
to the slave-trade. 

Sixth. Of all suits by the assignee of any deben- 
ture for drawback of duties, issued under any law for 
the collection of duties against the person to whom 
such debenture was originally granted, or against any 
indorser thereof, to recover the amount of such deben- 
ture. 

Seventh. Of all suits at law or in equity arising 
under the patent or copyright laws of the United 
States. 

« Rev. Stats. Seo., 629. A number * Spreckles Sugar Refinery Go. 

of the dauses in this section vs. McOaim, 192 IJ. S., 897; 

have been repealed, which ao- United States vs. Six Bands 

counts for the omitted numbers. Distilled Spirits, 5 Blatdif., 

» Gibson vs. Peters, 160 U. S., 342; 542. 

Brown vs. Smith, 88 Fed. ^ Union Ins. Go. vs. United SMm, 

Rep., 565. 6 Wallace, 759. 
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Eighth. Of all suits by or against any banking 
association established in the district for which the 
court is held, under any law providing for national 
banking associations. 

Ninth. Of all suits brought by any banking 
association established in the district for which the 
court is held, under the provisions of title ''The Na- 
tional Banks,'' to enjoin the Comptroller of the Cur- 
rency, or any receiver acting under his direction, as 
provided by said title. 

Tenth. Of all suits brought by any person to 
recover damages for any injury to his person or prop- 
erty on account of any act done by him, imder any 
law of the United States for the protection or collection 
of any of the revenues thereof, or to enforce the right 
of citizens of the United States to vote in the several 
states.® 

Eleventh. Of all suits to recover possession of 
any office, except that of elector of President or Vice- 
President, representative or delegate in Congress, or 
member of a State legislature, authorized by law to be 
brought, wherein it appears that the sole question 
touching the title to such office arises out of the denial 
of the right to vote to any person ofifering to vote, on 
account of race, color, or previous condition of servi- 
tude: Provided, that such jurisdiction shall extend 
only so far as to determine the rights of the parties to 
such office by reason of the denial of the right guar- 
anteed by the Constitution of the United States, and 
secured by any law to enforce the right of citizens of 
the United States to vote in all the states.* 

Twelfth. Of all proceedings by the writ of quo 
tvarranto, prosecuted by any district attorney, for the 

* Crawford vs. Johnson, 1 Deady, * Johnson vs. Jumel, 3 Woods, 69, 

6 Fad. Gas., No. 3,369. 13 Fed. Gas., No. 7,392. 
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removal from office of any person holding office, except 
as a member of Congress or of a State logislature, con- 
trary to the provision of the third section of the four- 
teenth article of amendment to the Constitution.^^ 

Thirteenth. Of all suits to recover pecuniary 
forfeitures imder any act to enforce the right of citizens 
of the United Stat^ to vote in the several states. 

Foiuteenth. Of all suits authorized by law to be 
brought by any person to redress the deprivation, 
under color of any law, statute, ordinance, regulation, 
custom, or usage of any State, of any right, privilege 
or immunity, secured by the Constitution of tiie United 
States, or of any right secured by any law providing 
for equal rights of citizens of the United States, or of 
all persons within the jurisdiction of the United States." 

Fifteenth. Of all suits authorized by law to be 
brought by any person on account of any injury to his 
person or property, or of the deprivation of any right 
or privilege of a citizen of the United States, by any 
conspiracy mentioned in Section 1980, title, ''Civil 
Rights.'' 

Sixteenth. Of all suits authorized by law to be 
brought against any person who, having knowledge 
that any of the wrongs mentioned in Section 1980, are 
about to be done, and, having power to prevent, or 
aid in preventing the same, neglects or refuses so to 
do, to recover damages for any such wrongful act. 

Seventeenth. Of all suits and proceedings arising 
under Section 6344, title ''Crimes,'' for the punish- 
ment of officers and owners of vessels, through whose 
negligence or misconduct the life of any person is 
destroyed. 

» Nebraska vs. Lockwood, 3 Wal- " Hdt vb. Indiana Mfs. Co., 176 

Uoe. 236. U. S., 68; California Oil etc. 

Co. vs. Miller, 96 Fed. Rep., 22. 
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It will be noticed that several of these provisions 
are now practically obsolete. 

The Bankruptcy Act of 1898 provides:" 

(a) The United States Circuit Courts shall have 
jurisdiction of all controversies at law and in equity, 
as distinguished from proceedings in bankruptcy, 
between trustees as such and adverse claimants con- 
cerning the property acquired or claimed by the 
trustees in the same manner, and to the same extent 
only as though bankruptcy proceedings had not been 
instituted, and such controversies had been between 
the bankrupt and such adverse claimants. 

(b) Suits by the trustee shall only be brought 
or prosecuted in tiie courts where the bankrupt, whose 
estate is being administered by such trustee, might 
have brought or prosecuted them if proceedings in 
bankruptcy had not been instituted, unless by con- 
sent of the proposed defendant. 

(c) The United States Circuit Courts shall have 
concurrent jurisdiction with the courts of bankruptcy, 
within their respective territorial limits, of the offenses 
enumerated in this act. 

Circuit Courts have exclusive cognizance of all 
crimes and offenses cognizable under the authority of 
the United States, except as otherwise provided by 
law, and concurrent jurisdiction with the district 
courts of the crimes and offenses cognizable by them. 
But no person can be arrested in one district for trial 
in another in any civil action before a circuit or dis- 
trict court." 

" aO U. 8. St&ts., 562, 553. Ravan, 2 DallaA, 297; Ex 

» Rev. State. 629, a. 3: 25 U. S. parte Bollman, 4 Cranch, 75; 

Stata^433. See United States United States vs. dark, 31 

vu. HoUiday, 3 Wallace, 407; Fed. Rep., 710; Virginia va. 

United States vs. Hudson, 7 Paul, 148 U. S., 107. 

Chranoh, 32; United States vs. 
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Section 7. Decisions and Notes on JimiSDicnoN 

OP THE CiRCTJIT CoURTS. 

The Circuit Courts of the United States have ex- 
clusive jurisdiction in cases relative to Patents or 
Copyrights. These subjects have been already treated 
in a previous volume." 

The Circuit Courts are also the general trial courts 
of the United States, having jurisdiction (with some 
slight exceptions) over all actions in tort or contract, 
whether arising imder the Constitution, laws or treaties 
of the United States, or coming within the jurisdiction 
of the Federal courts on accoimt of the diverse citizen- 
ship of the parties. 

An important class of cases within the jurisdiction 
of the Circuit Courts are those arising under the im- 
portant internal revenue and postal laws. 

The question as to what constitutes a revenue of 
the United States was discussed by the Supreme Court 
of the United States in the case of United States vs. 
Hill," as follows: 

"The part of Sec. 699 of the Revised Statutes, 
which is relied on as giving us jurisdiction, notwith- 
standing the small amount involved, is the second sub- 
division, which provides for a writ of error without 
regard to the sum or value in dispute, upon 'any final 
judgment of a Circuit Court * * * in any civil 
action brought by the United States for the enforce- 
ment of any revenue law thereof.' The original 
statute, of which there is a re-enactment, was passed 
May 31, 1844, Chap. 31, 5 Stat, at L., 658, and is as 
follows: 

'' 'That final judgments of any Circuit Court of 
the United States, in any civil action brought by the 

" Patents, Vol. V, Sub. 16; Copy- » 123 U. S., 681. 

rights, Vol. V, Sub. 16. 
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United States for the enforcement of the revenue laws 
of the United States, or for the collection of duties due, 
or alleged to be due, on merchandise imported therein, 
may be re-examined, and reversed or affirmed, in the 
Supreme Court of the United States, upon writs of 
error, as in other cases, without regard to the sum or 
value in controversy in such action, at the instance of 
either party.' 

''Section 823 of the Revised Statutes provides 
that The following and no other compensation shall 
be taxed and allowed to * * * clerks of the 
circuit * * * courts.' 'The following' here re- 
ferred to is foimd in Sec. 828, which prescribes the fees 
of a clerk. Thus far the legislation has reference only 
to the compensation to be paid a clerk for his services. 
But Sec. 839 provides that the derk shall be allowed 
to retain of the fees and emoluments of his office, for his 
personal compensation, a smn not exceeding $3,500 
a year. Section 833 makes it his duty to report, semi- 
annually, to the Attorney-General, all the fees and 
emoluments of his office, and all necessary expendi- 
tures, with vouchers for their payment. Section 844 
then requires him to pay into the treasury any surplus 
of such fees and emoluments which his retum shows 
to exist over and above the compensation authorized 
by law to be retained by him. 

"The precise question for decision is whether this 
section, which provides for the payment by the clerk 
iQto the treasury of the surplus moneys received by him 
as the fees and emoluments of his office, is a 'revenue 
law,' within the meaning of that clause of Sec. 699 
which is relied on; and we have no hesitation in saying 
that it is not. As the provision relates to the jurisdic- 
tion of this coiurt for the review of the judgments of 
the Circuit Courts, it is proper to refer to the statutes 
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giving jurisdiction to those courts to see if there is any- 
thing there to show what the term 'revenue law/ as 
here used, means. Looking, then, to Sec. 629 of the 
Revised Statutes, we find that by the foiurth sub- 
division the Circuit Courts have been granted original 
jurisdiction 'of all suits at law or in equity arising 
imder any act providing for revenue from imports 
or tonnage,' and 'of all causes arising imder any law 
providing internal revenue.' And again, by the 
twelfth subdivision, 'of all suits brought by any person 
to recover damages for any injury to hds person or 
property on account of any act done by him imder any 
law of the United States for the protection or collection 
of any revenues thereof.' This clearly implies that 
the term 'revenue law,' when used in connection with 
the jurisdiction of the courts of the United States, 
means a law imposing duties on imports or tonnage, 
or a law providing in terms for revenue; that is to say, 
a law which is directly traceable to the power granted 
to Congress by Sec. 8, Art. 1, of the Constitution, 'to 
lay and collect taxes, duties, imposts and excises.' 
This view is strengthened by the third subdivision of 
Sec. 699, which gives this court jurisdiction, without 
reference to the value in dispute, of 'any final judg- 
ment of a Circuit Court * * * in any dvil action 
against an officer of the revenue, for any act done by 
him in the performance of his official duty.' Certainly 
it will not be claimed that the clerk of a District Court 
of the United States is an 'officer of the revenue;' but 
there is nothing to indicate that the term 'revenue' 
has any different signification in this subdivision of 
the section from that which it has in the other. The 
clerk of a court of the United States collects his tax- 
able 'compensation' not as the revenue of the United 
States, but as the fees and emolimients of his offioe. 
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with an obligation on his part to account to the United 
States for all he gets over a certain sum which is fixed 
by law. This obligation does not grow out of any 
'revenue law/ properly so called, but out of a statute 
governing an officer of a court of the United States/' 

Section 8. Where Suits Must be Brought. 

No civil suit can be brought before either the dis- 
trict or circuit courts against any person by any original 
process or proceeding in any other district than that 
whereof he is an inhabitant; except that where the juris- 
diction is founded only on the fact that the action is 
between citizens of different states, suits shall be brought 
only in the district of the residence of either the 
plaintiff or the defendant/^ 

Section 9. Removal op Suits prom State Courts. 

Any suit of a civil nature, at law or in equity, 
arising under the Constitution or laws of the United 
States, or treaties made, under their authority, of 
which the Circuit Courts of the United States are given 
original jurisdiction by law, which are brought in 
any State court, may be removed by the defendant or 
defendants therein to the Circuit Court of the United 
States for the proper district." Any other suit of a 

stats., 552. as re-enacted by 
the Act ot August 13, 1888; 
25 U. S. Stats., 433. See 
Mexican National R. Co. vs. 
Davidson, 167 U. S., 201; 
Reed vs. Reed, 31 Fed. Rep., 
183; Wilson vs. Smith, 66 Fed. 
Rep., 81; Kanouse vs. Martin, 
15 Howard, 198; Stevens vs. 
Richardson J 9 Fed. Rep^ 191; 
Gold Washing and W. Go. vs. 
Keyes, 96 U. S^99; Cohens 
vs. Virginia, 6 Wheaton, 264; 
People vs. Rock Island & P. 
Ry. Co., 71 Fed. Rep.. 763: 
vs. Waterworth, 166 



«• Rev. State., 629, a. 4; 25 U. S. 
Stats., 433. See Atkins vs. 
Disintegrating Co., 18 Wallace, 
272; In re Louisville Under- 
writers, 134 U. S.. 488; Smith 
vs. Lyon, 133 U. S., 315. If a 
salt be one to enforce a claim 
to land, it may be brought in 
the district where the land is 
situated, though neither party 
reside there. Single vs. Scott 
Paner Mfg. Co., 66 Fed. Rep., 

>* Aot of March 3, 1875, 18 U. S. 
Stats., 470, as amended by the 
Aet of March 3, 1887; 24 U. & 
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civil nature, at law or in equity, of which the Circuit 
Courts of the United States are given jurisdiction by 
law, which are brought in any State court, may be 
removed into the Circuit Court of the United States 
for the proper district by the defendant or defendants 
therein, being non-residents of that State." When 
in any suit brought in a State court, of a nature such 
that the Circuit Court might have jurisdiction over it, 
there is a controversy which is wholly between citizens 
of different states, and which can be fully determined 
as between them, then either one or more of the de- 
fendants actually interested in such controversy may 
remove said suit into the Circuit Court of the United 
States for the proper district." Where a suit is brought 
in any State court in which there is a controversy 
between a citizen of the State in which the suit is 
brought, and a citizen of another State, any defendant, 
being such citizen of another State, may remove such 
suit into the Circuit Court of the United States for the 
proper district, at any time before the trial thereof, 
when it shall be made to appear to said Circuit Court 
that from prejudice or local influence he will not be 
able to obtain justice in such State court, or in any 

U. S., 102; Postal Telegraph Patterson, 98 U. S., 403; 

Gable Go. vs. State of Alabama, Gaines vs. Fuentes, 92 U. S., 

155 U. S., 482; Qafflin vs. 10; Shumway vs. Ctdcsm A 

McDermott, 12 Fed. Rep., 376. Iowa R. R. Co., 4 Fed. Sep., 

^ Clause 2 of Section 2 of Act of 481; Bevian vs. Ghetwood, 9 

March 3, 1887, 24 U. S. Stats., Fed. Rep., 678; Removal cases, 

662, corrected August 13, 1888; 100 U. S., 457; Barney vs. 

26 U. S. Stats., 443, amenda- Lathan, 103 U. S., 206; Sewing 

toiy to Glause 2 of Section 2 Machine Go.'s Case, 18 Waf 

of the Act of March 3, 1875. lace, 553. 
See Western Union Tel. Go. » 26 U. S. Stats., 433. See Western 

vs. Brown, 32 Fed. Rep., 337; Union Telegraph Go. vs. Brown, 

State vs. Tutty, 41 Fed. Rep., 32 Fed. Rep., 337; Torrenoe 

753; State of Indiana vs. Alle- vs. Shedd, 144 U. S., 627; 



gheny Oil Co., 86 Fed. Rep., Wilson vs. Oswego Townshil, 

870; Maloney vs. American '" -^ -^. 

Tobacco Go. 72 Fed. Rep., 
801; Railway Go. vs. Whitton, 
13 Wallace, 270; Boom Go. vs. 



870; Maloney vs. American 161 U. S., 56; Gity of Bellaira 

Tobacco Go. 72 Fed. Rep., vs. Baltimore & O. R. R. C6.. 

801; RaUway Go. vs. Whitton, 156 U. S., 117. 
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other State court to which the said defendant may, 
under the laws of the State, have the right to remove 
said cause, on account of such prejudice or local influ- 
ence, provided, that if it further appear that said suit 
can be fully and justly determined as to the other de- 
fendants in the State court, without being affected by 
such prejudice or local influence, and that no party 
to the suit will be prejudiced by a separation of the 
parties, said Circuit Court may direct the suit to be 
remanded, so far as relates to such other defendants, 
to the State court, to be proceeded with therein.*^ 

Suits may also be removed from State courts to 
the circuit courts of the United States where the parties 
to the suit claim land, to the value of at least $2,000, 
exclusive of interest and costs, under grants from 
different states; either plaintiff or defendant may re- 
move a suit of this description, and the party removing 
cannot give evidence on the trial in the Circuit Court 
of any other title to the land than the one set up by 
him in his petition for removal.^^ Either a civil suit 
or a criminal prosecution commenced in any State 
court for any cause whatever against any person who 
is denied or cannot enforce, in the judicial tribunals of 
the State or in the part of the State where such suit or 
prosecution is pending, any right secured to him by 
any law providing for the equal rights of citizens of the 
United States, or of all persons within the jurisdiction 

• 26 U. S. stats., 433. Tbe pre- 
ludioe act of 1867 waa repealed 
hv impUcation by the act of 
1887-^. See as to such repeal, 
Fisk vs. Henaire, 142 U: S.. 
459' Hanrick vs. Hanrick, 153 
U. S.. 102. See as to preiudioe 
and local influence, Neale vs. 
Foster, 31 Fed. Rep., 55; 
Amer. Bible Soc. vs. Grove, 101 
U. S., 610; Amer. Bible Soc. 
vs. Fdoe, 110 U. S., 61; Jeffer- 



son vs. Driver, 117 U. S., 272; 
Cambria Iron Co. vs. Ashbum, 
118 U. S., 54. 
Act of March 3, 1875, 3; as 
amended by Act of August 13, 
1888, 25 U. S. Stats., 433. 
See F^ton vs. Bliss, 1 Wall.» 
170; Fed. Cas. No. 11,055: 
Town of Pawlet vs. Clark, 9 
Cranch, 292; Thompson vs. 
Kendricks, 5 Haybe, 115. 
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of the United States, or against any officer, civil or 
military, or any other person, for any arrest or im- 
prisonment or other trespasses or wrong?, made or 
committed by virtue of or mider color of authority 
derived from any law providing for equal rights as 
aforesaid, or for refusing to do any act on the groimd 
that it would be inconsistent with such law, may be 
removed for trial to the next term of the Circuit Court 
to be held in the district where the State court is 
situated." All suits brought in any State court against 
any revenue officer of the United States or any officer 
acting under registration laws may be removed to the 
Circuit Court.*" 

Section 10. Appellate Jurisdiction op Cmcuir 

Courts. 

The appellate jurisdiction of the United States 
Circuit Courts was taken away at the time of the crea- 
tion of the Circuit Courts of Appeal.** 

» Rev. Stats. 641 and 642. See State vs. Port, 8 Fed. Rep., 

Strauder vs. West Virginia, 100 119; Stete vs. Emerson, 8 Fed. 

U. S., 303; Virginia vs. Rives, Rep^ 411; Ins. Co. vs. Ritchie, 

100 U. S., 313; Ex parte Vir- 6 Wallace, 541; Philadelphia 

ginia, 100 U. 8., 339; Virginia vs. Collector, 6 Wallace. 720. 

vs. Paul, 148 U. 8., 107; Gibson 26 U. S. Stats., 829; Act of March 

vs. Mississippi, 162 U. S., 565. 3, 1891, Sec. 4. 

« Rev. Stats. 643 and 644. See 



Chapter IV. 

THE CIRCUIT COURTS OF APPEAL AND THE 
SUPREME COURT. 

Section 11. Appellate Jurisdiction of the Su- 
preme Court and of the Circuit 
Court of Appeals. 

The Circuit Courts of Appeal have appellate juris- 
diction to review, by appeal or writ of error, final de- 
cisions of the district or circuit courts in all cases where 
direct appeal to Supreme Court is not granted, unless 
otherwise provided by law; and the judgments or 
decrees of the Circuit Courts of Appeal are final in all 
cases in which the jurisdiction is dependent entirely 
upon the opposite parties to the suit or controversy, 
being aliens and citizens of the United States or citizens 
of different states; also in all cases arising imder the 
patent laws, under the revenue laws, and imder the 
criminal laws, except capital cases and in admiralty 
cases, excepting that in every such subject within its 
appellate jurisdiction the Circuit Court of Appeals at 
any time may certify to the Supreme Court of the 
United States any questions or propositions of law 
concerning which it desires the instruction of that 
co\irt for its proper decision. And thereupon the 
Supreme Court may either give its instruction on the 
questions and propositions certified to it, which shall 
be binding upon tlie Circuit Court of Appeals in such 
case, or it may require that the whole record and cause 
may be sent up to it for its consideration, and there- 
upon shall decide the whole matter in controversy in 

137 
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the maimer afi if it had been brought there for review 
by writ of error or appeal.* In any case made final 
in the Circuit Court of Appeals, the Supreme Court 
may require, by certiorari or otherwise, any such case 
to be certified to the Supreme Court for its review and 
determination with the same power and authority in 
the case is if it had been carried by appeal or writ of 
error to the Supreme Court.* Appeals or writs of 
error may be taken from the district or circuit courts 
to the proper Circuit Court of Appeals in cases of joon- 
viction of an infamous crime not capital.' The Circuit 
Courts of Appeal have the same appellate jurisdiction 
by writ of error or appeal over the judgments and de- 
crees of the courts of the territories as they have over 
the judgments and decrees of the district and circuit 
courts.^ This provision also applies to the appellate 
courts of the Indian Territory, which is assigned to the 
eighth judicial circuit.' The Circuit Courts of Appeal 
also have appellate jurisdiction in various bankruptcy 



> 20 U. 8. Stats., 828, Sec. 6, d. 1. 
See Dower vs. Richards, 161 U. 
S., 658; United States vs. 
Tinsley, 25 U. S. App.. 266; 73 
Fed. Rep., 369; liobinson vs. 
Belt, 12 U. 8. App., 431: 66 
Fed. Rep., 328; Ries vs. Hen- 
derson, 42 U. 8. App., 760; 78 
Fed. Rep., 515; Isaacs vs. 
United States, 169 U. 8., 487; 
Reagan vs. United States, 157 
U. 8., 301; Blitz vs United 
States, 153 U. 8., 308; United 
States vs. Fowkcs, 3 U. 8. App.. 
247; 53 Fed. Rep., 13; United 
States vs. Coudert, 38 U. 8. 
App., 615; 73 Fed. Rep., 605; 
PpMS Pub. Co. vs. Monroe, 164 
U. 8., 105; Rouse vs. Letcher, 
156 U. 8., 47; Hubbard vs. 
Soby, 146 U. 8., 56; United 
States vs. American Bell Tel. 
Co., 159 U. 8., 648; Hunt vs. 
United States, 166 U. 8., 424; 
Columbus Watch Co. vs. Rob- 
bins, 148 U. S., 266. 



* 26 U. S. SUts., 828, Sec. 6, d. 2. 

See Forsyth vs. Hanmiond, 166 
U. 8., 606; United States vs. 
Three Friends, 166 U. S., 1; 
American Const. Co. vs. Jack- 
sonville, etc., Ry. Co., 148 U. 
8., 372; Panama Ry. Co. vs. 
Napier Shipping Co., 166 U. 8., 
280. 
> 29 U. 8. Stats., 492. See Stoke 
vs. United States, 23 U. 8. 
App., 289; 60 Fed. Rep., 597. 

• 26 U. 8. Stats., 830, Sec. 15. See 

Aztec Mining Co. vs. Ripley, 10 
U.S. App 383; 63 Fed. Rep., 
7; Alexander vs. United States, 
15 U. 8. App., 168; 67 Fed. 
Rep., 828. 
» 28 U. 8. Stats., 698. Prior to 
1896 appeals could be taken 
from all IT. 8. Courts in Indian 
Territory directly to circuit 
courts of appeal. This territory 
is now merged in the State of 
Oklahoma. 
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proceedings/ and from interlocutory orders relative 
to injunctions.^ 

Section 12. Appeals prom Circuit Court op Ap- 
peals TO Supreme Court. 
In all cases not expressly made final in the Circuit 
Court of Appeals, there is of right an appeal or writ of 
error or review of the case by the Supreme Court of the 
United States, where the matter in controversy shall 
exceed $1,000 besides costs. But no such appeal shall 
be taken or writ of error sued out imless within one 
year from the entry of the order, judgment, or decree 
sought to be reviewed." 

Section 13. Appeals Directly prom District and 
Circuit Courts to the Supreme Court. 

Appeals or writs of error may be taken from the 
district or circuit courts directly to the Supreme Court 
in the following cases : In any case in which the juris- 
diction of the court is in issue; in such cases the ques- 
tion of jurisdiction alone shall be certified to the Su- 
preme Court from the court below for decision. From 
the final sentences and decrees in prize cases. In cases 
of conviction of a capital crime. In any case that in- 
volves the construction or application of the Constitu- 
tion of the United States. In any case in which the 
constitutionality of any law of the United States, or 
the validity or construction of any treaty made imder 
its authority, is drawn in question. In any case in 



• See 30 U. S. Stats., 553, Sec. 24 Press and Mfg. Co., 38 U. S 

and 25. App., 123; 67 Fed. Rep., 809. 

* See 26 U. 8. St^^., 828, Sec. 7, aa • 26 U. 8. Stats., 828, Sec. 6, d. 3. 



amended, 28 U. S. ^ats. 660. See MoLeed vs. draven, 47 U. 

Robinson vs. Peit, 12 U. 9. S. App., 573; 70 Fed. Rep., 84; 

App.. 431; 56 Fed. Rep., 328; United States vs. Wanameker. 

Buedl Carpet Sweeper Co. vs. 147 U. S., 149; Texas and 

Goshen Sweeper Co., 43 U. 8. Pacific Ry. Co. vs. Gentry, 163 

App., 47; 72 Fed. Rep., 545; U. 8., 363; Voorhees vs. Noye 

Maiden vs. Campbell Printing Mfg. Co., 151 U. S., 136. 
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which the constitution or law of a State is claimed to 
be in contravention of the Constitution of the United 
States.* In prize cases the direct appeal to the Su- 
preme Court is allowed where the matter in dispute, 
exclusive of costs, exceeds the sum of $2,000, or where 
the district judge certified that the adjudication in- 
volves a question of general importance.^* 

Section 14. Appeals from Territorial Courts to 
Supreme Court. 
Appeals and writs of error lie from the Supreme 
Court of the District of Columbia and from the Su- 
preme Courts of any of the territories of the United 
States, to the Supreme Court of the United States 
where the matter in dispute exceeds the sum of $5,000, 
or where there is involved in the cause the validity of 
any patent or copyright, or where is drawn in question 
the validity of any treaty or statute of the United 
States." 

Section 15. Appeals from the Court of Claims to 
Supreme Court. 
An appeal to the Supreme Court is allowed on be- 
half of the United States, from all judgments of the 
Court of Claims adverse to the United States, and on 
behalf of the plaintiff in any case where the amoimt in 



•Act of March 3, 1891; 26 U S. 
Stats., 827, Sec. 5; as amended 
29 U. S. Stats., 492. See Mason 
vs. Pewagic Min. Co., 153 U. 
S., 361; Nashua and L. R. 
Corp. vs. Boston and Lan. R. 
Corp., 6 U. 8. App., 97; 51 Fed. 
Rep., 929; Rust vs. United 
Waterworks Co., 36 I. S. App., 
167* American Sucar Ref. Co. 
vs. Johnson, 13 U. 8. App., 681; 
60 Fed. Rep., 603; Shepardvs. 
Adams, 168 U. 8., 618: May- 
nard vs. Hecht, 151 U. 8., 324; 
In Re Lehifdi Min. and Mfg. 
Co., 156 U. 1., 322; Vioss vb. 



Buike 146 U. S., 82; Buddin 
vs. United States. 159 U. 8., 
680; Cornell vs. Green, 163 U. 
8., 75; Comelas vs. Ruiz, 161 
U. 8., 502. 

^ Rev. Stats., Sec. 695. See The 
Societe, 9 Cranch, 209; The 
Amiable Nancy, 3 Wheaton, 
546; The Alicia, 7 Wallace, 571. 

u 23 U. 8. Stats., 355. See Lowna- 
dale vs. Parrish, 21 Howard, 
290: Potts vs. Chumasero, 92 
U.S., 358; PrewBter vs. Wake- 
field, 22 Howard. 118; Gon- 
zales vs. Cunningham, 164 U. 
S..612. 
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eontroversy exceeds $3^000, or where his claim is forfeited 
to the United States by the judgment of said court." 

Section 16. Appeals from State Courts to the 
Supreme Court. 

A final judgment or decree in any suit in the high- 
est court of a State in which a decision in the suit can 
be had, where is drawn in question the validity of a 
treaty or statute of, or an authority exercised under, 
the United States, and the decision is against their 
validity, or of a statute of, or an authority exercised 
under, any State, on the groimd of their being repug- 
nant to the Constitution, treaties, or laws of the United 
States, and the decision is in favor of their validity, 
or where any title, right, privilege, or immunity is 
claimed under the Constitution, or any treaty or 
statute of, or commission held or authority exercised 
under, the United States, and the decision is against 
the title, right, privilege, or immunity, specially set 
apart or claimed by either party under such Constitu- 
tion, treaty, statute, commission, or authority, may 
be re-examined and reversed or affirmed in the Su- 
preme Court upon writ of error. The writ has the 
same effect as if the judgment or decree complained 
of had been rendered or passed in a coiui^ of the United 
States. The Supreme Court may reverse, modify, or 
affirm the judgment or decree of such State coiu-t, and 
may, at their discretion, award execution or remand 
the same to the coiui; from which it was removed by 
the writ" 

^ Rev. Stats., Sec. 707. See Ex 207; Ghoteau vb. Marauents, 

re Atocha, 17 Wallace, 439; 12 Peters, fi07; Htckie vs. 

parte Russell, 13 Wallace, Starke, 1 Peters, 94; New 

664; United States vs. Jones, Orleans vs. De Armos, 9 Peters, 

119 U. S., 477; United States 224: Carson vs. Dunham. 121 

vs. Gleeson, 124 U. S., 255. U. S., 421; McKenna vs. Simp- 

" Rev. Stats., Sec. 708. See Bacon 1011, 129 U. S., 506. 
VB. State of Texas, 163 U. &» 
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Section 17. Original Jurisdiction of Supreme 

CJOURT. 

The original jurisdiction of the Supreme Court is 
fixed by the Constitution and has been considered 
under tiie subject of Constitutional Law." The Cir- 
cuit Courts of Appeal have no original jurisdiction. 

M Volume II, Subj. 3, Sec. 58. 



Chapter V. 

PLEADING AND PRACTICE IN THE FEDERAL 

COURTS. 

Section 18. Law and Equity. 

The distinction between law and equity is made 
by the Constitution of the United States and is there- 
fore carefully preserved in the Federal courts. A 
State statute prescribing a remedy at law for a cause 
of action essentially equitable in its nature cannot 
apply to the Federal courts.* 

Sectign 19. Common Law Practice and Pleading. 

''The practice, pleading?, and forms and modes 
of proceeding in civil causes, other than equity and 
admiralty cases in the circuit and district courts of the 
United States, conform as nearly as practicable to those 
existing in like causes in the courts of record of the 
State within which the circuit or district courts are 
held, except that the Federal courts are given power 
within prescribed limits to make rules for the regula- 
tion of the details of their own practice, provided, how- 
ever, the substance and general methods of procedure 
in the State courts are observed.''* 

Section 914 of the Revised Statutes provides that: 
''The practice, pleadings, and forms and modes of 
proceeding in civil causes, other than equity and ad- 
miralty causes, in the circuit and district courts, shall 
conform, as near as may be, to the practice, pleadings, 
and forms and modes of proceeding existing at the 

^ Fbfn y, Hoime, 21 Bow , 481 ' Hughes on Federal Ptooeduie, 

SecTlST. 

188 
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time in like causes in the courts of record of the State 
within which such circuit or district courts are held, any 
rule of court to the contrary notwithstanding/' 

''The pleading in the Federal courts is substan- 
tially similar to that in the State courts of the locality. 

''Amendments are liberally allowed in case of 
formal defects in a way to enable the courts to ad- 
minister justice and render decisions according to the 
very right of the cause.'* 

In the making up of a jmy the judge of the Federal 
court is allowed great discretion, and may adopt 
the State practice or not as he sees fit.' 

A jmy trial may be waived in the Federal courts 
by agreement. 

Section fi49 of the Revised Statutes provides: 
"Issues of fact in civil cases in any Circuit Court may 
be tried, and determined by the court, without the 
intervention of a jmy whenever the parties, or their 
attorneys of record, file with the clerk a stipulation in 
writing waiving a jiuy. The find of the courts upon 
the facts, which may be either general orspecial, shall 
have the same effect as the verdict of a jury.'' 

And Section 700 of the Revised Statutes, pro- 
vides: "When an issue of fact in any civil cause in a 
Circuit Court is tried and determined by the court 
without the intervention of a jury, according to Sec- 
tion 649, the rulings of the court in the progress of the 
trial of the cause, if excepted to at the time, and duly 
presented by a bill of exceptions, may be reviewed by 
the Supreme Court upon a writ of error or upon appeal; 
and when the finding is special the review may extend 
to the determination of the sufiiciency of the facts 
foimd to support the judgment." 

> Pointer vb. United States, 151 
U. S., S. 396. 
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Section 20. Equity Practice and Pleading. 

'*The equity procedure of the Federal courts, is 
independent of that in the state courts. The Federal 
courts in this branch of their jurisdiction, have their 
own rules and practice. These rules are in accordance 
with the practice in equity that prevailed at the time of 
the adoption of the Federal Constitution as modified by 
a code of rules laid down by the Supreme Court of the 
United States under authority of law, together with 
certain rules of the lower Federal courts regulating 
details of their own procedure.'' * 

This subject is covered by Sections 913 and 917 of 
the Revised Statutes, which provide: 

''The forms of mesne process and the forms and 
modes of proceeding in suits of equity and of admiralty 
and maritime jurisdiction in the circuit and district 
courts shall be according to the principles, rules and 
usages which belong to courts of equity and of admir- 
alty respectively, except when it is otherwise provided 
by statute or by rules of courts made in pursuance 
thereof, but the same shall be subject to alteration and 
addition by the said courts, respectively, and to regula- 
tion by the Supreme Court, by rules prescribed, from 
time to time, to any circuit or district courts, not incon- 
sistent with the laws of the United States. '^ 

"The Supreme Court shall have power to prescribe, 
from time to time, and in any manner not inconsistent 
with any law of the United States, the forms of writs 
and other process, the modes of framing and filing pro- 
ceedings and pleadings, of taking and obtaining evidence, 
of obtaining discovery, of proceeding to obtain relief, 
or drawing up, entering, and enrolling decrees, and of 
proceeding before trustees appointed by the court, and 

* Hughes on Federal Procedure, 
£lec.l64. 
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generally to regulate the whole practice to be used in 
suits in equity or admiralty^ by the circuit and district 
courts." 

In 1842 the Supreme Court adopted a code of 
ninety-two rules of procedure.* Of these ninety-one 
are now in force, and three new additional ones have 
been adopted. The right of Congress to authorize the 
adoption of these rules has been upheld by the Supreme 
Coiuii.* Such rules can only regulate procedure — ^they 
cannot affect the jurisdiction of the various Federal 
courts.'' 

The forms of bills in equity have been much simpli- 
fied but such bills must show both the jurisdiction of the 
court as a Federal coiui^ and the jurisdiction of the 
court as an equity coiu-t, and must be signed by counsel 
as a pledge of good faith. 

''The general limits of the equitable jurisdiction of 
the Federal courts are those that prevailed in the High 
Court of Chancery in England at the time of the adop- 
tion of the Constitution of the United States. '' 

■ 1 Howaid, XLI. ' Tbe St. Lawranoe, 1 Blade, 522. 

• Wayman vs. Southard, 10 Wheat, 1. 
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Chapter I. 
KINDS OF EVIDENCE. 

Section 1. Definitions. 

Evidence, in its broadest sense, includes all the 
means by which any alleged matter of fact, the truth 
of which is submitted for investigation, is established 
or disproved. It embraces every matter of fact, the 
effect, tendency or design of which, when presented, 
is to impress upon the mind a just conviction of the 
truth or falsehood of any substantive proposition 
which is affirmed on the one side and denied on the 
other. 

In order to be received by a court, the evidence 
submitted must be competent, relevant and material. 

Section 2. Competent Evidence. 

By competent evidence is meant that which the 
very nature of the thing to be proved requires as the 
fit and appropriate proof in the particular case, such 
as the production of a writing, where its contents are 
the subject of inquiry. 

Section 3. Relevant Evidence. 

Evidence is relevant when it proves or tends to 
prove the issues of fact which the parties have made 
by their pleadings, or constitutes a link in the chain 
of proof. 

Section 4. Material Evidence. 

Evidence is said to be ' 'material' ' when it bears 
upon the substantial matters in controversy, and has 

139 
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probative weight in determining the issues presented 
by the pleadings. 

Section 5. Evidence and Proof DisTmauiSHED. 

While legal writers and practitioners alike have 
often used these terms indiscriminatelyy as synony- 
mous with each other, each has a well-defined meaning 
in the law. The most careful logicians have applied 
the term "evidence'' to the medium by which the 
truth is established, and the term "proof' to the 
effect which the evidence produces upon the judicial 
mind. "Evidence" bears the same relation to "proof" 
that "cause" does to "effect"; t. e., a means to an end. 
Proof is the end to be attained; evidence the means 
of attaining it. 

Section 6. Direct and CmcmiSTANTiAL Evidence. 

Direct evidence is the testimony, either verbal 
or written, of competent witnesses, who speak from 
their own actual and personal knowledge concerning 
matters which go immediately to a fact in issue. This 
is called direct or positive testimony. 

Circumstantial evidence, on the other hand, does 
not go directly to the factum probandum^ but relates 
immediately to subordinate facts which, by their con- 
nection, near or remote, to the fact in issue, inferen- 
tially tend to prove the existence of the fact sou^t 
to be proved. 

Chief Justice Gilpin, in State vs. Carter, 1 Houst., 
Cr. C, 402, says: "As a matter of course, and from 
necessity, all judicial evidence must be either direct 
or circumstantial. When we speak of a fact as es- 
tablished by direct or positive evidence, we mean that 
it has been testified to by witnesses as having come 



KINDS OF EVIDENCE. 141 

under the cognizance of their senses, and of the truth 
of which there seems to be no reasonable doubt or 
question; and when we speak of a fact as established 
by circumstantial evidence, we mean that the exist- 
ence of it is fairly and reasonably to be inferred from 
other facts and circumstances proved in the case." 

Section 7. Affirmative and Negative Evidence. 

Where a witness swears that a particular act oc- 
curred at a specified time and place, or that particular 
language was spoken, this is ''affinnative'' or '^posi- 
tive evidence." But if another witness were present 
at the same time and place, and were to swear that he 
did not observe the act, or hear the language of which 
the other witness speaks, this would be called ' 'nega- 
tive evidence.'' It is a rule of law, too firmly es- 
tablished to be questioned, that positive or affirmative 
evidence is entitled to more weight than negative 
testimony.* 

* FrueU tb. Cde, 42 lU., 864. 



Chapter II. 
BEST AND SECONDARY EVIDENCE. 

Section 8. Best Evidence Rule. 

From earliest times, in the production of evidence, 
courts have required to be produced the best evidence 
of which the case in its nature is susceptiblCi if obtain- 
able* This is known as the 'l^est evidence rule/' and 
allows no evidence to be introduced which indicates 
that the party offering it can produce better evidence. 
It does not require the strongest possible evidence, or 
all the evidence of which the case is capable, but ex- 
cludes only that evidence the nature of which indi- 
cates the existence of better and more original sources 
of information. For example, a title by deed must be 
proved by the production of the orighial instrument 
itself, if it is within the power of the party; its execu- 
tion and delivery may then be proved by any one who 
witnessed the same. 

Section 9. Pre-Requisites to Exclusion. 

Before evidence can be excluded as secondary, 
it must appear from the facts sought to be proved, or 
by the objector's evidence, that there is evidence of a 
higher order in existence, and of what it consists, and 
that it is competent, relevant and material to prove 
the fact, and that, when produced, it would more con- 
clusivdy establish the fact sought to be proved than 
the evidence submitted. 

Section 10. Exceptions. 

This rule is subject to exceptions when the gen- 
ius 
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eral convenience demands it, or where it does not pro- 
mote the administration of justice for which it was 
primarily designed. And proof that a public officer 
has notoriously acted in that capacity has sometimes 
been received as prima facie evidence of his official 
character, without producing his commission or ap- 
pointment. 

Section 11. Primary and Seoondart Evidence 
Distinguished. 

As already stated, primary evidence is that kind 
of proof which afifords the greatest certainty of the 
fact in issue. All evidence falling short of this in 
degree of certainty is called '^secondary evidence." 

Section 12. Wrttten Instruments. 

As appUed in modem practice, the ''best evidence 
rule" means little more than that the contents of a 
written instrument must be proved by the production 
of the written instrument itself, unless its absence is 
satisfactorily explained. The rule is not confined to 
matters which the law requires to be in writing, but 
extends to all writings, except notices, the contents 
of which may be proved by a copy, without account- 
ing for the non-production of the original notice. 

It is also a well established rule of law that no 
evidence will be received to alter, add to, or vary the 
terms of a written instrument. 

Section 13. Original Document. 

The best evidence rule also requires the introduc- 
tion of the original document. If some legal excuse 
for non-compliance with this rule be not shown, its 
requirements will be strictly enforced; and no sub- 
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stitute for the original will be received in evidence, 
unless some valid excuse appears for not producing 
the original. 

Sechon 14. Exemplified and Certified Copies. 

The inconvenience of bringing public records into 
court, and their accessibility for comparison of copies, 
soon induced courts to adopt the practice of receiving 
duly exemplified copies thereof whenever it became 
necessary to prove them, and statutory enactments 
in the various states have prescribed the manner in 
which such copies may be obtained, certified and used. 
These statutes usually make the exemplified copy 
original evidence. 

Duly certified copies of deeds required by law to 
be recorded may be received in evidence upon any 
showing which satisfies the mind of the court that the 
original deed is not within the power of the party to 
produce, and enactments in some of the states have 
made such certified copies receivable in evidence 
without producing the originals. 

Section 15. Excuses for not Producing Primary 

Evidence. 

The theory upon which secondary evidence is 
made admissible is, that the primary evidence is not 
within the offerer's power to produce; so the law re- 
quires only the reasonable assurance that the better 
evidence is not suppressed. Should circumstances 
indicate that the original evidence is withheld by de- 
sign, secondary evidence cannot be received. 

But where the original instrument is lost, and 
diligent search has been made in the place where it is 
most likely to be found, or where it has been destroyed. 
Vol XI.— la 



146 EVIDENCE. 

without fault or design by the party offering secondary 
evidenoei or where such original instrument is in the 
possession of the opposing party and notice has been 
served upon him to produce it^ or where the primary 
evidence is inaccessible, then upon showing inability 
to procure the primary evidence, secondary evidence 
may be received. 



Chapter III. 
JUDICIAL NOTICE. 

Section 16. Definition. 

Judicial notice is that cognizance of matters of 
common knowledge, such as historical; geographical 
and governmental facts, the general usages of busi- 
ness, etc., which judges and juries may, under the 
rules of legal procedure, properly take and act upon, 
without proof, because they already know them. 

Section 17. Ttongs Judicially Noticed. 

Upon request, courts will take judicial notice of 
the existence of recognized foreign governments, their 
flags and their seals of state, their public acts, decrees 
and judgments, exemplified under their seals of state; 
the law of nations; the general customs and usages 
of merchants; the seals of notaries public; the seals of 
foreign admiralty and maritime courts; matters of 
common knowledge of every person of ordinary under- 
standing and intelligence; the salient facts concerning 
the bible and the beUefs of various religious denomina- 
tions; of the computation of time; the coincidence of 
days of the week with days of the month; the time 
when the sun or moon rises or sets on a particular day 
or night, as shown by the almanac; the legal standard 
of weights, measures and values, as established by 
law, or in common use; scientific and medical facts 
universally conceded and of common knowledge; 
agreed facts and stipulations; facts once judicially 
known through former litigation; courts sitting in a 

147 
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particiilar State have judicial knowledge of the 
boundaries of that State and of the United States; of 
the locations of its political divisions, such as counties, 
cities or villages, towns or townships; their boundaries, 
in so far as prescribed by public statutes; geographical 
facts of common knowledge; boundaries of states and 
territories wherein they are sitting; of great lakes and 
rivers and their navigability; locations of prominent 
mountains and mountain ranges; distance and time 
of travel between cities; main facts of history; general 
history of the State; the ordinary course of natiu^; 
the phenomena of human life, such as its length and 
limitation; articles in common use, such as tobacco; 
meaning of words, phrases and abbreviations; the 
written and unwritten law of the forum; law merchant; 
maritime law; of the form of government established 
by law, and of the executive and judicial officers 
thereof. 

Section 18. Effect of Judicial Notice. 

The effect of judicial notice is to dispense with the 
necessity of introducing evidence to prove the facts 
judicially noticed, and, upon request, the coiut will 
instruct the jury therein. 



Chapter IV. 
HEARSAY EVIDENCE. 

Section 19. What Constitutes Hearsay. 

Hearsay is not confined to words spoken, but the 
rule applies to writings as well. It may include any 
statement, verbal or written, the probative value of 
which depends partly or wholly upon something other 
than the credit to be given to the witness who utters 
the statement or the writing which contains it, and 
necessitates a belief in the veracity and competency 
of some other person. 

A universal principle pervading the law of evi- 
dence, subject to certain exceptions hereinafter men- 
tioned, is that what one man says or writes, while not 
imder oath, behind the back of another, cannot be 
received in a court to affect the rights of any person 
but himself. 

Every party litigant should have the right to have 
the declarant with personal knowledge of the fact 
brought before the court, to be submitted to his cross- 
examination under oath, that he may be questioned 
concerning all the particulars of the fact about which 
he testifies. The unsworn statement that a fact exists 
affords no proof of its existence. And the best evi- 
dence rule demands the rejection of all hearsay evi- 
dience not within the following well-defined exceptions. 

Section 20. Exceptions. 

Upon principles of necessity and of public policy : 
(1) Declarations against Interest; (2) Declarations as 

149 



150 EVIDENCE. 

to Pedigree ; (3) Matters of General and Public Interest ; 
(4) Res Gestae; (5) Ancient Possessions and Docu- 
ments; (6) D3dng Declarations; (7) Admissions; (8) 
Confessions; (9) Evidence as to Character and Reputa- 
tion; (10) Market Value; (11) Testimony of witnesses 
subsequently dead, absent from the State, or disquali- 
fied, are admissible in evidence. 

Section 21. Declarations Against Interest. 

As applied in the law of evidence, ^'declarations 
against interest'^ simply mean statements or book 
entries made by a person, since deceased, who was not 
a party to the pending cause, and which was against 
the interest of the party making it at the time it was 
made.* 

Declarations against interest, as a general rule, 
must be made by a deceased stranger, who must have 
had peculiar means of knowing the facts concerning 
which he testifies. 

The declarations, to be admissible, must not be 
self-serving, but must operate against the interest of 
the declarant at the time written or spoken. 

The reasons for the admissibility of declarations 
against proprietary or pecuniary interest, rest upon 
the utter improbability of their falsity, the absence of 
any motive for misrepresentation affording a strong 
assurance of their truth. 

Section 22. Entries in Course of Official Duty. 

Entries made in the course of official duty and as 
enjoined by law are primary evidence, and are ad- 
missible, regardless of whether the person making the 
entries be living or dead. And this rule has some- 

* Hopt VB. Utah, 110 U. S., 574. 
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times been applied to entries made in the line of pro- 
fessional duty or employment. 

Section 23. Books of Account. 

Books of account, regularly and correctly kept 
in the ordinary course of business, in the United States, 
in the absence of controlling statute, upon preliminary 
proof of their accuracy, are admissible in evidence 
upon a party's own behalf, regardless of whether they 
have been kept by himself or some other person; and 
their admissibility is not affected by the fact that the 
account may be barred by the statute of limitations. 

Section 24. Bookkeeper as Witness. 

When the bookkeeper who made the entries is 
living and testifies that he made the entries in the 
usual course of business at the time of the transactions, 
although he remembers and can testify nothing about 
the facts recorded in the entry, such entries are of 
themselves primary evidence of the facts recorded. 

Where the bookkeeper, at the time of trial, is not 
within the jurisdiction of the court, or deceased, or not 
accessible, upon proof of his handwriting and inacces- 
sibility, the books should be received in evidence. If 
insane, the above should be supplemented by his con- 
servator's oath.' 

Section 25. Declarations as to Pedigree. 

As applied to human beings, pedigree is a genea- 
logical table which records the relationship of families 
by degrees ; an account or register of a line of ancestors. 
It embraces matters of descent, relationship, birth, 
marriage and death, as well as facts necessarily result- 
ing therefrom. 

a Union Bank vs. Knapp, 3 Pick ,96. 



152 EVIDENCE. 

Declarations conoeming pedigree are admissible 
only (1) when made prior to the commencement of the 
suit; (2) by a deceased person; (3) who was related 
by blood or marriage to the person or family to which 
such declarations refer. The declarations themselves 
are not admissible to prove the relationship of declar- 
ant to the person or family referred to; that must be 
proved aliunde. Where the purpose of the suit is to 
reach the estate of the declarant, and not to establish 
right through him, such declarations concerning kin- 
ship are admissible without other proof of relation- 
ship. 

In order to render declarations as to pedigree ad- 
missible, it must be shown that they were made before 
the controversy arose and concerning legitimate rela- 
tionship. Illegitimate pedigree cannot be proved by 
declarations of deceased persons. 

Section 26. Matters of Public and 
General Interest. 

A third exception to the rule excluding hearsay 
is, when the declarations relate to matters of public 
and general interest, the term "public'^ being used to 
denote that which concerns each and every subject 
and citizen of a state or nation, and the term '^gen- 
eral'' a considerable portion, of the people of such 
state or nation, or a certain conunimity. 

Such declarations have been received to establish 
or disprove boundaries, public highways, rights of 
common, ancient rights, incorporations of towns and 
grants of land by Indian tribes. Hearsay evidence is 
admitted in such cases, because the pubUc having an 
interest in the question, the right is supposed to have 
been a subject of frequent discussion with individuals. 
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having the same inducements, and equal means to 
correct information relating to it, and on the principle 
that individuals are supposed to be conversant with 
their own affairs.* 

Public boundaries between different political di- 
visions of a state or country, or the boundaries of the 
state or country itself, are most frequently drawn in 
question, or rights of way by prescription or other- 
wise. Public boundaries or public highways are 
always matters of at least general, if not public interest, 
and hearsay evidence of general repute is always held 
admissible. 

Section 27. Declarations op Res Gest^. 

Spontaneous declarations, made simultaneously 
with a transaction or occurrence, and expressive of its 
character, motive, object, or cause, are regarded as 
res gestae and admissible in evidence along with the 
main facts of the transaction or occurrence, and as a 
part thereof, and explanatory of its nature. 

In criminal cases, statements made at the time 
of the commission of the offense by the accused are 
generally admissible to prove the intent, when not 
selfnserving. This is especially true in the law of con- 
spiracy. The unlawful combination and the common 
design having been established by evidence sufficient 
in the mind of the court, each and every act or declara- 
tion of each of the conspirators in furtherance of the 
common design becomes admissible against each and 
all of the conspirators, the act of each being the act of 
aU. 

When such declarations consist of questions and 
answers, statements and exclamations, occurring 

* 1 Gieenleaf, Sees. 128-130. 
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shortly after the transaction or occurrence, the problem 
becomes hopelessly involved. And where such declara- 
tions become narrative of a past transaction, or 
sufficient time has elapsed in which to plan and utter 
false and misleading statements, they are not allowed 
by courts to be introduced in evidence. They must 
occur contemporaneously with the main facts of the 
transaction or event. Involuntary exclamations of 
pain so closely associated with the accident as to be a 
part of the res have been received in evidence. 

Section 28. Ancient Possessions and Documents. 

The term ' 'ancient document'' includes any 
deed or other instrument thirty years old or more. 
Such document, when it comes from proper custody, 
proves itself, and is admissible in evidence without 
the usual formal proof of execution and delivery by 
attesting witnesses, after its age has been proved by the 
direct evidence of living witnesses who have seen the 
paper more than thirty years ago. A showing that it 
comes from proper custody and is probably genuine is 
indispensable. A paper is in proper custody if in the 
possession of one claiming under it, or his heirs, or 
representatives, especially if foimd among undisputed 
muniments of title to the land to which it relates. 

If the document found be a muniment of title, 
coupled with continuous undisputed possession there- 
under for at least thirty years, it affords good evidence 
of title. Some rights, however, must have been asserted 
under such document, some acts of ownership or other- 
wise exercised consistent with the rights granted by 
the document. 

If the above conditions for admission without 
proof of execution are met, such proof of formal execu- 
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tion need not be made, even though one of the sub- 
scribing witnesses be easily accessible. A deed over 
thirty years old, having nothing suspicious about it, 
is presumed to be genuine without express proof, the 
subscribing witnesses being presumed dead. 

The thirty-year period is computed from the time 
the deed is offered in evidence, and not from the time 
of the commencement of the suit. 

Section 29. Dying Declarations. 

Dying declarations are statements of relevant 
and material facts, made by a sane mind under the 
realization and solemn sense of impending death, by 
one who was about to die, and who has abandoned all 
hope of living, and who subsequently died, relating 
to the cause and circumstances surrounding his death, 
and the particulars and manner of the killing of 
declarant. 

Such declarations are admissible only in cases of 
homicide, where the death of the deceased is the sub- 
ject of the charge, and where the circumstances at- 
tending the death are the subject of the dying declara- 
tions. 

The objections to dying declarations are: (1) 
They are not under oath; (2) the accused has not the 
opportunity of confronting the declarant; (3) and 
there is no opportunity for cross-examination. These 
conditions, however, were brought about by the 
wrongful act of accused, and he cannot complain. 
The awful solemnity of impending death silences every 
motive to falsehood and supplies a sanctity equivalent 
to an oath. 

The reason for the admission of d3dng declarations 
is one of necessity. The assassin's act is a deed of 
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daxkness and of cunning, and the fatal blow is gener- 
ally struck when no one but the assassin and his victim 
are present. And to exclude such dying declarations 
on the ground of hearsay would mean the evasion of 
justice by the shrewdest and most subtle murderers. 
If the statement of the deceased was reduced to 
writing and signed by him before death, it is necessary 
that the writing be produced, if existing; and no copy 
or parol evidence thereof can be received. Where the 
declarations have been repeated at different times, 
some of which were reduced to writing, and others not, 
the declarations not reduced to writing nay be proved 
by parol, if the written declaration cannot be produced. 
Sometimes, where the deposition of the victim has 
been taken, and, for want of compliance with legal 
formalities, is inadmissible, it has still been received in 
evidence as a dying declaration. 

Section 30. Admissions. 

The terms ''admissions'' and ''confessions'' are 
sometimes mistakenly used interchangeably. Strictly 
speaking, admissions usually apply to civil transactions 
and other matters of fact in criminal cases not involv- 
ing criminal intent. The term confession is usually 
confined to acknowledgment of guilt in criminal cases. 
An admission, competent as evidence in a judicial 
action or proceeding, is a voluntary acknowledgment 
in express terms, or by implication, or by some act, by 
a party in interest, or by another by whose statement 
he is legally bound, against his interest, of the exist- 
ence or truth of a fact in dispute material to the issue.^ 

Admissions are of two kinds, private and judicial. 
The former relate to statements or acts made or done 

I £&e. of Ev., 357. 
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at some previous time which is inconsistent with the 
facts sought to be proved at the trial. The latter 
relate to admissions made in pleadings or stipulations 
filed during the progress of the case, or statements 
made in open court. This may result from a failure 
to deny material allegations of the opposing party's 
pleadings. Judicial admissions are binding and con- 
clusive upon the parties, while other admissions, where 
the doctrine of estoppel does not apply, may be re- 
butted. Admissions may be implied from conduct 
consistent with a state of facts against his interests 
and inconsistent with the rights asserted by him in 
tlie pending cause. 

Section 31. Confessions. 

Admissions of guilt in criminal cases are to be 
received with great caution. The reason for this is 
the difficulties of the English language and the danger 
of mistakes in the use of words, inability of the accused 
to correctly express his own meaning, the frailties of 
memory, and the disturbed state of mind of the 
prisoner induced by his perilous situation. 

To be admissible, confessions must be entirely 
voluntary, not induced by the flattery of hope or the 
torture of fear, nor elicited by promises of light punish- 
ment or non-prosecution. Confessions induced by 
hope held out to the prisoner by the public prosecutor, 
or an officer having the prisoner in custody, by a 
magistrate, or by any one having authority over him 
or concerned in the prosecution itself, or by a private 
person in the presence of one having such authority, 
are not voluntary and cannot be received.* Confes- 
sions resulting from spiritual exhortations, promises 

• 1 Greenleaf, Sec. 222. 
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of secrecy, or promises of reward having no connec- 
tion with the criminal charge, are, however, deemed 
voluntary. However, any threats of violence, or any 
element of judicial compulsion will render a confession 
involuntary and vitiate the same as evidence. 

Where the defendant submits himself to examina- 
tion at a coroner's inquest or preliminary hearing, he, 
of course, subjects himself to cross-examination. It 
has sometimes happened that a severe cross-examina- 
tion has elicited statements from an accused person 
in the nature of confessions, or at least admissions, 
from which an inference of guilt might arise. Query. 
Are these statements admissible upon the trial of the 
prisoner? When the cross-examination has been un- 
usually severe, so as to savor of brow-beating or com- 
pulsion, it has usually been held that such admissions 
are not voluntary and should be excluded.* 

Section 32. Character and Reputation. 

Character has been defined as the ^'sum of the 
inherited and acquired ethical traits which give to a 
person his moral individuality.'' ' The term ''reputa- 
tion'' applies to the opinion which others have formed 
and expressed as to his character. 

In a number of civU actions, such as libel and 
slander, seduction, malicious prosecution, false im- 
prisonment, breach of promise and criminal conversa- 
tion, the character of the plaintiff becomes material 
to the issue and directly concerns the assessment of 
damages. In other civil cases, it is generally held 
that the reputation of the plaintiff is not in issue. 
From the earliest times, however, in criminal cases, a 
person accused of an infamous or capital crime has 
been permitted to show his good character. 

• McKelvey on Evidence. Sec. 99. '3 Enc. of Ev., p. 3. 
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In modem prosecutions, whether for treasons, 
felonies or misdemeanors, for offenses existing at com- 
mon law or made so by statute, the good character of 
accused may be proved and rebutted, to mitigate or 
enhance the punishment to be fixed by the jury. In 
order to be put in issue by the prosecution, the char- 
acter of the prisoner must be an essential element of 
the crime charged; otherwise if the accused does not 
oflfer evidence as to his character or reputation, the 
State cannot put it in issue. 

In most jurisdictions, in the impeachment of a 
witness, the testimony as to his character is limited 
to his general reputation for truth and veracity in the 
community in which he lives. In other states, evi- 
dence may be offered as to his general moral character. 

In prosecutions for murder and manslaughter, 
testimony as to the reputation of the victim should be 
limited to his reputation for peace and sobriety in the 
neighborhood in which he lives at the time of the 
occurrence. 

Section 33. Market Value. 

The subject of ''market value'' is closely connected 
with hearsay, in that, in the usual routine of business, 
merchants, commission men and brokers, are wont 
to rely upon market and stock quotations and reports 
of sales, or sales, a knowledge of which they have ob- 
tained by hearsay. Real estate brokers daily base 
their estimates or opinions on reported sales or reports 
of income derived therefrom. While such sales or 
income cannot be proved by such reports, or by 
market or stock quotations, yet such sales having 
been proved by eye witnesses having competent 
knowledge thereof, opinions of experts based thereon 
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axe admissible to prove market value, and to say 
whether or not such transactions represented the true 
market value. 

In actions for breach of contract for goods sold, 
and not delivered, or not accepted, the market value 
of the goods at the time and place of delivery must be 
shown. 

Section 34. Testimony op Witnesses Dead, Ab- 
sent OR Disqualified. 

The question often arises whether the testimony 
of a deceased or absent witness given in a former action 
between the same parties is admissible in evidence. 
This question may arise concerning testimony in a 
written deposition or given orally in court. The 
reasons underl3dng its admission or exclusion are the 
same in either case. And it may be that a witness, 
about to depart from the State, his testimony was 
taken in a written deposition, but afterwards returned 
to the State and testified orally in court at the time of 
the trial. In the latter case, if the witness be dead at 
the time of the second trial, the question arises as to 
whether the oral testimony or written deposition, or 
either, or both, be admissible in evidence. And if so, 
how to proceed. It has been held admissible to intro- 
duce in evidence, not only the written deposition, but, 
if preferred, the oral testimony of the deceased witness 
given at the former trial, notwithstanding the exist- 
ence and accessibility of the deposition. 

The earlier cases held that the precise words of 
the deceased witness should be given, and that to 
state the substance of them was inadmissible. The 
later cases, however, have relaxed the rule somewhat. 
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What the deceased witness orally testified to may 
be proved by any competent witness who will swear 
from his own memory or from notes taken by him, or 
by some other person who will swear to their accuracy. 
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Chapter V. 
PRESUMPTIONS. 

Section 35. Classification. 

Mr. Greenleaf, Sec. 14, divides presumptive evi- 
dence into two branches: ''Presumptions of law'' 
and ' 'Presumptions of fact. ' ' ' 'Presumptions of law, ' ' 
says Mr. Greenleaf, "consists of those rules, which, in 
certain cases, either forbid or dispense with any ulterior 
inquiry.'' They are founded either upon the first 
principles of justice, or the laws of nature; or the ex- 
perienced course of human conduct and affairs, and 
the connection usually found to exist between certain 
things. The deliberate firing of a deadly weapon 
presumes a malicious intent to kill or do bodily injury, 
and twenty years of open and notorious, distinct and 
exclusive, hostile and adverse possession of land pre- 
supposes a prior lost grant. Absence unheard from 
for seven years or more presupposes the death of the 
person. 

Presumptions of law have been divided into two 
classes, conclusive and rebuttable presumptions. Con- 
clusive presumptions lose the character of presump- 
tions and become absolute and fixed rules of law de- 
claring a particular fact to be true under particular 
circumstances and forbidding any inquiry into its 
truth or falsity. Rebuttable or disputable presump- 
tions may be overcome by countervailing evidence. 

It appears that presumptions of law either assert 
that when a certain fact or series of facts exists, a 
ewtain other fact is deemed to be established either 

168 
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conclusively or until disproved by other evidence; 
while a presumption of fact is only a conclusion or 
inference which a judge or jury is at liberty to adopt 
or to reject as it sees fit. Other authors have added 
to the above classes, natural and artificial presump- 
tions, weak presumptions, and strong or violent pre- 
sumptions, until the whole subject of presumptions 
involves the mind in inextricable confusion. 

SEcnoN 36. Particular Presumptions. 

Every person is presumed to be sane until the 
contrary appears. Insanity once being judicially ei3- 
tablished, is presumed to continue until the contrary 
is shown. In criminal cases, every person is presumed 
to be innocent of crime until he is proved guilty beyond 
a reasonable doubt. Every child bom in lawful wed- 
lock is presumed to be legitimate. Every person is 
presumed to have a natural instinct to self-preserva- 
tion, and there is a presumption against suicide. An 
endorsee of a negotiable instrument, who takes it 
before maturity, for a valuable consideration, in the 
usual course of business, is presumed to be a bona fide 
holder. A letter properly directed, stamped and de- 
posited in the mail chute is presumed to have been 
received by the person to whom addressed in the usual 
course of business. Seven years' absence unheard 
from presumes death until overcome. A state of 
facts once shown to exist is presumed to continue until 
the contrary appears. Every unmarried woman is 
presumed to be chaste, and every judgment of a court 
of record based upon proper averment and proof. A 
marriage once shown to exist is presumed to continue 
until its dissolution has been established. 

Every man is conclusively presumed to know the 
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law, without proof that he does know it, and no proof 
to the contrary can be shown. 

Section 37. False Presumptions, 

Many of the presumptions above enumerated are 
based upon no inference of fact, and are what are 
known as ''false presumptions of law.'' Among these 
may be mentioned the presumption of innocence, of a 
prior lost grant, that the subscribing witnesses to a 
thirty-year old document are dead, that children imder 
seven years of age are incapable of committing crime, 
that every man knows the law, that an insane mind 
is incapable of entertaining a criminal intent, that 
written contracts cover and merge all previous verbal 
agreements and negotiations, of malice in uttering or 
publishing of words actionable per se, and that every 
person intends the natural and probable consequences 
of his acts. 

Section 38. Presumptions of Fact. 

When a fact has been established in a trial by 
evidence, the jury may properly be allowed to draw 
therefrom such inferences of fact as are logically de- 
ducible from such fact. It follows the system of in- 
ductive reasoning, deducing a conclusion of unknown 
facts from proof of those known to exist. The proof 
of one fact or series of facts inferentially proves the 
existence of other facts which experience has shown 
to be inseparably connected with such fact or facts. 



Chapter VI. 
PRIVILEGED COMMUNICATIONS. 

Section 39. Between Attorney and Client. 

At common law, a legal adviser could not be com- 
pelled to disclose any lawful communication between 
himself and his client, such communications being 
regarded by the law as privileged. In fact, the law 
placed a seal upon his lips and would not allow him 
to reveal them unless the privilege be expressly waived 
by the client. The privilege being that of the client 
and not of the attorney, he may waive his privilege. 
If not waived, the protection which the law gives to 
such communications does not cease with the termina- 
tion of the suit or controversy, nor with the death of 
the client. The seal of the law, once fixed upon them, 
remains forever.* 

This privilege does not extend to commimications 
in furtherance of criminal acts, for the moment an 
attorney advises or enters into the commission of a 
crime, he loses his character as legal adviser and be- 
comes a criminal, and communications to him become 
no more privileged than if made to any other criminal.' 

Section 40. Physicians and Clergymen. 

At the common law, this privilege did not extend 
to physicians or clergjrmen, and in the absence of pro- 
tecting statute they can be compelled to disclose every 
statement made to them in their professional capacity, 
no matter how sacred or confidential, the only limita- 

> 1 Greenleaf, Sec. 243. ' StephenB, Dig. Ev., Art. 115. 
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tion being that it must be material to the issue in the 
case. 

By statute, in a majority of the states, the privi- 
lege has been extended to physicians and ministers 
of the gospel, and no commimication made to them 
in their professional capacity will be allowed to be dis- 
closed without the consent of the patient or commimi- 
cant, and this privilege extends to their clerks and 
employes. 

Section 41. State Secrets. 

The rights of parties litigant being subordinate to 
the rights of the public at large, there are some matters 
of public interest into which courts may not pry. The 
disclosure of secrets of state, such as commimications 
between public officers, transactions between heads 
of departments of state and their subordinates, or 
between a governor and his military officer, the report 
of a military commission of inquiry to the Secretary 
of War, information obtained for the purpose of the 
enforcement of the criminal law, would be highly 
prejudicial to the public welfare. And where an at- 
torney for a party litigant pushes his examination of 
witnesses to a point where the divulgence of state 
secrets is sought, the witness may refuse to answer on 
the ground of privilege. The privilege not only ex- 
tends to public officers, but their subordinates as well, 
and any person who may have knowledge of such 
public matters, even though not in office. 

Section 42. Self-Incriminating Evidence. 

Star chamber proceedings and inquisitorial meth- 
odp in England at an early date taught the patriots of 
those stormy days the necessity of establishing a limit 
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to the extent of the inquiry into the private affairs of 
individuals to which courts of this nature might go 
under the cloak of law. And, in addition to the right 
to be secure from all unreasonable searches and 
seizures, was secured the privilege of refusing to dis- 
close matters which would tend to incriminate the 
witness. This privilege was regarded with great con- 
cern, because of its far reaching importance to liberty, 
and became firmly and ineradically imbedded in the 
common law. 

The framers of our government firmly implanted 
it in the Constitutional Amendments, Art. V, which 
provides: ''No person * * * * shall be com- 
pelled, in any criminal case, to be a witness against 
himself,'' etc. 

This privilege not only exists at common law, but 
is declared in many State constitutions and statutes. 
Matter privileged under this head includes any dis- 
closure of facts which would tend to subject the witness 
to imprisonment, penalty or forfeiture, or confiscation 
of lands. 

Section 43. Between Husband and Wife. 

In view of the high importance of preserving 
intact the confidence and security of the marriage state, 
the law regards confidential conMnunications between 
husband and wife as privileged, and refuses to permit 
either to be interrogated as to what occurred in their 
confidential intercourse during their marital relations. 
The law has placed its protecting seal upon all such 
communications, and upon whatever else has come 
to the knowledge of either by means of the hallowed 
confidence which that relation inspires, and forbids its 
divulgence in testimony even though the other be no 
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longer living.' The seal once fixed, remains forever, and 
neither death nor subsequent divorce removes it. 

This wise rule of the conmoion law has been very 
generally declared by statute in the United States. 

• Griffeth vs. Griffeth, 162 lU., 374. 



Chapter VII. 
EXPERT AND OPINION EVIDENCE. 

Section 44. Definition and Scope. 

Expert evidence is testimony given by one spe- 
cially versed or skilled in a certain science, profession, 
or trade, concerning information beyond the range 
of ordinary knowledge and intelligence. Concerning 
matters of science, skill, or trade, or subjects of a 
kindred nature, persons who have made a special study 
or practice thereof, and who are well versed or skilled 
therein, may give either their opinion thereon or 
testify to facts within their knowledge. Persons so 
versed or skilled are called "experts.'' 

Unless the matters under investigation involve 
some question beyond the range of ordinary knowledge 
or understanding, there is no province for the intro- 
duction of expert testimony. Opinions are never 
received so long as the facts in the case are readily 
intelligible to the court and jury, nor so long as the 
subject under inquiry is one readily imderstood by 
men of ordinary intelligence and knowledge. 

The reason for the admission of expert or opinion 
evidence is one of necessity, the theory of the law 
being that a court or jury, having given a scientific 
subject, or trade requiring skill, no study, and having 
no knowledge or experience in a subject little known 
to the generality of mankind, are unable to form a 
correct judgment concerning it. One who, by practice, 
or observation, or special study, has become skilled 
or learned therein, is better able to form an accurate 
opinion concerning the same. 

171 
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Section 45. Qualification op Experts. 

After first determining whether the question under 
investigation is a proper subject of expert inquiry, 
the next question for the court to decide is: Has the 
witness offered the necessary qualifications of an 
expert? This is a matter resting largely within the 
discretion of the court. But if the witness be shown 
to have given the subject special study, or if he be a 
licensed member of a skilled profession or trade, 
having the years of experience usually sufficient for 
the ordinary members thereof to acquire a thorough 
knowledge of the subject, he will generally be per- 
mitted to testify and to give his opinions concerning 
hypothetical questions covering the facte proven in 
the case. He will not be permitted to express his 
opinion as to the general merite of the controversy, 
for to permit him to do so would be to allow the witness 
to usurp the province of the jury. It is for the court 
or jury to form opinions and judge of the merite of 
the case. 

It is not necessary that the opinion of an expert 
be derived from his own observation and experience, 
but he may give his opinion based upon information 
derived from books.* In Mitchell vs. The State, 58 
Ala., 417, which was an indictment for murder by 
poisoning by arsenic, a physician was allowed to give 
his opinion as to the cause of death, although it did 
not appear that he had ever attended cases of that 
character, and in passing upon the admissibility of the 
evidence, the court held that a phjrsician, who has 
had long experience in the practice of his profession, 
and knowledge of the symptoms of the malady of 
the deceased, was competent to testify as an expert. 

state V8. TeneU, 12 Rich (S. 0.), 321. 
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And in State vs. Wood, 53 N. H., 484, which was an 
indictment for murder caused by an abortion alleged 
to have been produced by the defendant, it was held 
that a physician, testifying as an expert, may give 
his opinion foimded upon his reading and study, alone. 

It is not required that the expert testimony be 
the best obtainable, nor that the witness at the time 
he testifies be actively engaged in the profession or 
trade concerning which he is about to testify. But 
where he has abandoned the same for twenty years, 
courts are loath to receive the opinions of experts 
whose knowledge is so antiquated, more recent and 
better expert evidence being readily obtainable. 

It has sometimes been held that an expert in one 
occupation may testify in another and kindred one 
when the nature of the first occupation is such as to 
give him superior opportunities for acquiring special 
knowledge and experience in the other. This rule, 
however, has been severely and justly criticised by courts 
and should be applied with great caution. 

Before proceeding with the examination of an 
expert witness, it is necessary to interrogate him re- 
garding his special qualifications and to satisfy the 
court that he is competent to give his opinion on the 
subject to which his testimony relates. The question 
as to his fitness should be determined by the court 
at once, before he is allowed to testify, and should not 
be postponed to the cross-examination to determine 
his disqualifications. If a witness testify that he 
is unable to give his opinion on a certain subject or 
hypothetical question, he is disquaUfied by his own 
testimony. 

The court may, in its discretion, permit opposing 
counsel to cross-examine the expert as to his qualifica- 
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tions before aUowing him to give his opinion, and it is 
the general practice for the opposing party to exercise 
his privilege of cross-examination on the matter of 
qualifications after the witness has been examined 
in full by the party offering him. That is the more 
convenient practice. And in Finch vs. Chicago, etc., 
R. Co., 46 Minn., 250, the court said: ''We think 
it is the understanding of the judges and the bar that 
while the court may, in its discretion, permit a pre- 
liminary cross-examination, it is not boimd to do so, 
but may allow the opinion to be given when the direct 
examination shows prima facie that the witness is 
qualified.'' 

Section 46. Subjects of Expert iNQumY. 

The following have been held proper subjects 
for the introduction of expert testimony: The care 
and handling of domestic animals; meaning of entries 
in books; agriculture and crops; diseases of men or of 
animals; blood and blood-stains; the nature and effects 
of poisons; architecture and building; chemistry; all 
branches of medicine and surgery; anatomy; electri- 
city; explosives and fire-arms; jewelry; engineering 
and machinery; cause of death; abortion; drowning; 
suffocation; strangulation; time of death; post-mortem 
examinations; genuine and feigned diseases; pregnancy; 
rape; nature, cause and effect of woimds, and the 
means by which probably inflicted; distance at which 
shot was fired; whether woimds were suicidal or homi- 
cidal; seaworthiness of vessels and seamanship; medical 
remedies and appliances; survejdng; photography; 
weather; law of a foreign state; gas and steam fitting; 
geology; elevator devices; midwifery; botany; banking; 
insanity; malpractice, injuries and woimds, etc. 
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Section 47. Hypothetical Questions. 

The proper practioe in examining an expert wit- 
ness where his opinion is sought, is to propound to 
him a hypothetical question, assuming as true certain 
facts which comport with and seem to sustain such 
party's theory of the case, and which the evidence 
tends to prove, and which facte should be stated in the 
hypothetical question. The witness then gives his 
opinion thereon, providing such facte so stated are 
sufficient upon which to base an intelligent opinion 
of some probative weight and value to the jury. It is 
not necessary to include all the facte, disputed and 
undisputed, which the evidence tends to prove, in 
the hypothetical question, but it should properly 
include all facte essential to some theory of the case. 

Counsel objecting to a hypothetical question 
should point out specifically what admitted fact he • 
claims to have been improperly omitted, so that, if 
the court holds the objection good, the propounder 
of the question may amend the same. A general 
objection will not avail. It would seem, however, 
that all material undisputed facte bearing upon the 
matter concerning which the opinion of the witness 
is sought should be included in the hypothetical 
question. However, the later decisions seem to hold 
that if opposing counsel think any material fact or 
facte should be included in the hypothesis, he has 
a right, on cross-examination, to take the opinion of 
the witness upon his version of the testimony with 
such fact or facte included.' 

Section 48. Opinions of non-Experts. 

A non-expert may, after testifying fully as to his 
opportunities and means of knowledge, give his opinion 

* Riverton Coal Co. vb. Shepherd, 207 III.» 3d8. 
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on the following subjecte: The sanity or apparent 
health of a person by him observed; speed of railway 
trains and street cars; within what space they could 
be stopped; condition of tracks and ties; age of a 
person; the identification of persons, animals, or 
things; intoxication of an individual; heat; cold; light; 
darkness; shape; size; distance; quantity; time and 
duration; force of a sudden jerk of a car; conduct and 
demeanor of a person not easily described; value of 
his own services, and of articles in common use. 

A subscribing witness may give his opinion as to 
whether the testator at the time he made his last 
will and testament was of sound and disposing mind 
and memory. 

Section 49. Medical and SaENTiFic Booeb. 

The weight of authority seems to sustaiii the 
* doctrine that medical and scientific books, even though 
they be standard authorities on the subjecte to which 
they relate, including the U. S. Pharmacopoea, are 
not admissible in evidence, although the decisions in 
the various jurisdictions are not tmiform. Books of 
science by statute in some states have been made 
competent evidence. 

Where, however, an expert has testified that he 
based his opinion upon a certain medical or scientific 
book, such book may be read in evidence to contra- 
dict his opinion. 

Section 50. Photoorafhs and Skiagraphs. 

Photographs are generally admissible in evidence 
when they are shown to have been accurately taken, 
and to be correct representations of the subject in 
controversy, and are of such a nature as to throw 
light upon it.* 

• 9 £1107. of Evidence, 771. 
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They are admissible to prove identity of per- 
sons;^ identity and comparison of handwriting; re- 
semblance of animals; scenery and all natural objects; 
buildings; the condition of a street or sidewalk at the 
time of an accident; the character of an injuiy to a 
person ; the situation of land with reference to the grade 
of a street; as accurate copies of public records which 
could not be withdrawn from the files; to represent the 
scene of a crime at the time of ite commission, and the 
locality and conditions at a railroad crossing where a 
collision had occurred. 

Skiagraphs, or X-Ray photographs, taken by the 
X-rdy process by an expert, where proved to have been 
correctly taken and accurately developed, are admissi- 
ble in evidence when the expert testifies that they 
are true representations of that portion of the person 
to which they relate at the time taken,' etc. The 
expert here testified that he was an X-ray expert and 
was regularly engaged in taking such photographs for 
physicians; that he took the negative from which the 
photograph was developed and that he developed the 
photograph, and that it was an accurate and correct 
representation of that portion of plaintiff's chest and 
body, etc. It was intended to show by the skiagraph 
that plaintiff's heart was displaced; that the walls of 
that organ had become thick and that an abnormally 
heavy tissue had formed on the walls of the heart. The 
testimony of the X-ray expert who had taken the 
skiagraph tended to show that the picture correctly 
represented the condition of the heart of plaintiff. 
Photographs taken by the X-ray process are admissible 

* Uddenook vs. Commonwealth, 213 HI., 224, citing 22 Am. & 

76 Pa. St., 340. Eng. Ency. of Law, 2nd Ed., 

* G. & J. Elec. Ry. Co. vs. Spenoe, 755. 

Vol XI.— 12. 
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in evidence after proper preliminary proof of their 
correctness and accuracy has been produced. 

SscnoN 51. Maps, Charts, Diagrams, Sxtrvets. 

Maps made by authority of law and filed in the 
proper office are public documents, and when coming 
from their legal custodian, and duly certified by him 
as required by law, are receivable in evidence.* 

Unofficial maps, showing the place and scene of a 
crime, when proved to be accurate representations 
thereof, may be used in connection with the testimony 
of witnesses in a criminal case.^ This is for the purpose 
of better enabling the court and juiy to understand the 
case, by having thus pictorially explained and presented 
to them the streets, houses, and other surroundings and 
circumstances connected with the crime, and so that the 
testimony as introduced may be more easily understood. 

It is common practice in the courts to receive in 
evidence private or unofficial maps, diagrams, models, 
or sketches, made by the parties themselves for their 
own private use and convenience, which are shown to be 
correct representations of places and objects and things 
which cannot otherwise be as conveniently shown or des- 
cribed by witnesses, as legitimate aids to courts and 
juries. The correctness or accuracy of such maps or 
charts need not be shown by the person making them, 
but any person having knowledge of their accuracy 
may certify as to their correctness as representations of 
the locality or objects sought to be shown thereby.' 

In Lake Street Elevated Railroad Co. vs. Burgess, 
200 111., 631, plaintiff offered in evidence a pencil 
diagram or sketch purporting to show the rear end 
of the front or motor car, the front end of the ad- 

• PolhiU VB. Brown, 84 Ga., 338. • 17 Cyc, 412^13. 

• People VB. Phelan, 123 Gal., 551. 
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joining car, and the platform and opening into which 
plaintiff claims to have fallen, and also the station 
platforai. There was no writing on the sketch except 
the words indicating the points of the compass, and 
the figure ''18^' in the space between the motor car 
and the front end of the platform of the adjoining car, 
and the characters '^2} ft.'' in the space of the platform 
or entrance of the car back of the motor. Defendant's 
claim agent was placed on the stand by the plaintiff, 
and this diagram or sketch exhibited to him, and he 
was asked as to its accuracy, and he replied, as far 
as he could tell, it seemed to be correct. Afterwards, 
his attention was drawn more specifically to the sketch, 
and he stated that the comer of the motor car did not 
seem to be quite as rounding in the sketch as it was 
in fact, and that it gave the appearance of greater 
space in the space where plaintiff claims to have 
fallen than was really there, and spoke of other minor 
inaccuracies. Plaintiff then offered the sketch in 
evidence, and upon objection by defendant's counsel, 
the court said: ^Tou offer it as a sketch simply to 
aid the jury in arriving at or understanding their 
testimony, but not as a correct sketch of the car. 
It will not be introduced in evidence. You can use 
it in making your argument, but not to go into the 
jiuy room, except there is no better. It may be used, 
not as a perfect sketch of the car or the location, but 
as an aid to the jiuy in understanding the testimony 
of the witnesses in respect to the cars." The court 
further said : '^Of course, gentlemen, this is not meant 
as a picture of the car or the location there — I mean 
of the location; but any lawyer, or anybody, has a 
right to sit down with a pencil there and make a sketch 
of any kind that tends to represent the location and 
the things in controversy, and that goes in simply 
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as an aid to the jury. It is not intended except as an 
aid to the jury/' 

Section 52, Compensation of Experts. 

The question as to whether an expert witness is 
entitled to special compensation in addition to the 
ordinary witness fee provided by statute, and whether 
he can be compelled to testify in regard to matters 
calling for a strictly professional opinion, without 
special compensation therefor being paid or secured 
to him, is one that has occupied the attention of comts. 

At common law no witness fees were paid. Costs 
are a creature of statute, and, in the absence of a 
statute authorizing it, no fees can be taxed as costs.* 

In England, by statute," a witness must 'liave 
tendered to him according to his countenance or calling 
his reasonable charges. '' 

By statute in some states, experts are allowed 
special compensation, to be taxed as costs. 

In Wright vs. People, 112 111., 540, Dr. Wright, 
a witness, called to testify on behalf of the plaintiff, 
and, having voluntarily stated his profession as that 
of ph3rsician and surgeon, and having testified as to 
the conditions he found on the plaintiff, John Finneran, 
was asked this question: ^^If one person should strike 
another a heavy blow on the head, at or near the 
temple, with that Tbilly,' would it, or would it not, 
be likely to produce upon the person receiving such 
blow, a condition alike or similar to that in which you 
foimd John Finneran?' ' Witness: *1 regard that as 
calling for a professional opinion, and if so, I claim 

* 3 Blackfltone's Com., 369; Con- 596; County Commissionera vs. 

Stat vs. Matteson, 22 111., 546; Lee, 3 Col. Ct. App., 177. 

Eimer vs. Eimer, 47 III., 373; «» 5 Eliz., c. 9. 
Smith V8. McLaughlin, 77 HI., 
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that I am privileged from answering the question 
until my fee of ten dollars is paid or secured to me; 
and I would ask the court if that question does not 
call solely for a professional opinion/' 

The court: 'It does/' 

The witness: ''Then I refuse to answer it, except 
upon the conditions I have stated/' 

The court then asked plaintiff if he was willing 
to pay or secure said fee of ten dollars, to which the 
plaintiff replied that he was not, althotigh admitting 
the fee to be a reasonable charge for such opinion, 
but insisting that the witness was not entitled to 
charge any fee other than the statutory witness fee, 
and that he was compellable to answer the question. 

The court to witness: "The court holds that you 
cannot legally claim such fee, and refuse to answer 
because the same is not paid or secured to you; and 
the court orders and directs you to answer, to the 
best of your ability/' 

Witness: '^Believing the court has no right to 
direct or order me to answer the question without 
my fee being paid or secured, I still refuse to answer/' 

Thereupon the court informed the witness that 
his refusal to answer was a contempt of court, and that 
he stood arraigned before said court to answer for such 
contempt; and again being asked by the court to an- 
swer the question, and the witness still refusing, the 
court adjudged him guilty of a contempt of court for 
such refusal to answer, and sentenced him to pay a 
fine of five dollars and costs of the proceeding for con- 
tempt, to which defendant excepted. 

The Supreme Court, in passing on the question, 
say: "Having without objection stated the condition 
of the patient he had visited professionally, the witness 
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could not, under any rule of law, refuse to state what 
would cause the symptoms he discovered to exist." 

In Ex parte Dement, 53 Ala., 389, a well-considered 
case, the court held that a physician, like any other per- 
son, may be called to testify as an expert in a judicial 
investigation, civil or criminal, without being paid for 
his testimony as for a professional opinion. 

To the same effect is the Supreme Court of Minne- 
sota's decision in the State vs. Teipner, 36 Minn., 535, 
32 N. W., Rep., 678; in which the principle announced 
in Ex parte Dement was approved and followed. 

It has, however, been held that, while a physician 
cannot be compelled to make a post-mortem examina- 
tion of a deceased person, yet, having made it, he may 
be compelled to testify as to the results thereof." " 

In Buchman vs. State, 59 Ind., 1 ; the court held 
that a physician could not be compelled to answer a 
question calling for a strictly professional opinion 
without being specially compensated. The decision is 
based upon Section 21 of the Indiana Bill of Rights, 
which provides that *'No man's particular services 
shall be demanded without compensation.'' To over- 
come the effect of that decision, a statute has been 
passed in Indiana, making it compulsory for an ex- 
pert to testify without first being paid a special fee 
therefor." 

In Dixon vs. People, 168 HI., 179, it was expressly 
held that a physician, who had been subpoenaed as an 
expert witness only, could be compelled to give expert 
testimony in answer to a hypothetical question calling 
for his opinion, and that he cannot refuse to answer 
upon the ground that no compensation greater than 
that allowed to ordinary witnesses has been paid to him, 

u Summen vi. State, 5 Tex. Ct. » Rev. SUt. IncL, 1881, See. 504. 

App., 365. 
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and that this was true in both civil and criminal cases. 
The court in this able and well-considered case, say: 
'*The court could not fix a compensation to be paid to 
appellant, nor order his fee of $10.00 to be taxed as 
costs, nor order the party calling the witness to pay 
or secure to him compensation. It is claimed, however, 
that, in a civil suit, a witness, who is called to testify 
as an expert only, should not be punished for con- 
tempt in refusing to testify because no compensation is 
provided for his professional opinion other than or- 
dinary witness fees. The power to compel the produc- 
tion of testimony necessary to the decision of issues in- 
volved in pending law suits, is one of the rights and 
powers which is inherent in the very organization of 
courts of justice. Contempt of coiut is a disobedience 
to the rules or orders of the court, which interferes with 
the due administration of the law." The refusal of a 
witness to answer any question, which he may lawfully 
be required to answer, is a contempt of court, and, if 
he persists in his refusal, he may be punished accord- 
ingly. The groimds upon which the right to such extra 
compensation have been sustained, have generally 
been three in number. The first groimd is, that the 
time of the expert witness is more valuable than the 
time of ordinary men, and that, by attendance at a 
court, to give his testimony, such a witness meets with a 
loss of time. The better and more recent authorities, 
both in England and in this coimtry, now tmite in the 
view, that the right to such extra compensation cannot 
properly rest upon loss of time as a basis. There is no 
reason for assuming that the time of medical men and 
attorneys is more valuable than that of others, whose 
livelihood depends upon their exertions. A party can- 

^ GitiDg 3 Am. & Eng. Ency. of Law, 2nd Ed., 777. 
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not maintain an action for compensation for loss of 
time in attending a trial as a witness. Loss of time, 
as a groimd for claiming extra compensation for services 
as a witness, applies as well to all ordinary witnesses 
as to expert witnesses. It is conceded, that, when any 
witness, whether he be an expert witness or not, is 
acquainted with any facts which bear upon the matter 
in controversy in a litigation, he is obliged to testify; 
and a distinction is drawn between the testimony of 
an expert witness, who is acquainted with the facts 
about which he testifies, and an expert witness, who 
is called upon to give his opinion, in reply to a hy- 
pothetical question, without any knowledge of facts. 
Manifestly the witness, who goes to court and tes- 
tifies as to the facts of which he knows, is subjected to a 
loss of his time, as much as a witness, who goes there 
to testify as an expert upon a mere matter of opinion. 
The second ground upon which the claim for such 
extra compensation is based, is, that the skill and 
accumulated knowledge of the expert are his property, 
and that a man's property should not be taken without 
just compensation. Various definitions have been 
given of property. Webster defines property to be 
*the exclusive right of possessing, enjoying and dis- 
posing of a thing.' Blackstone says: Troperty con- 
sists in the free use, enjoyment and disposal of one's 
acquisitions without any control or diminution, save 
only by the laws of the land.' * * * It is not 
exactly accurate to say, that the mere abstract knowl- 
edge, acquired in the study of a special employment, 
is of itself property. It is the right to apply that 
knowledge to the accomplishment of a particular 
result, which constitutes property. * * * But 
where a physician is asked a hypothetical question, 
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and is called upon to give his opinion upon facts stated 
in the h3rpothetical question, while he is testif}dng 
as a witness in court, he is not thereby required to 
practice his healing art. He is merely making a state- 
ment, not for the purpose of effecting a cure, or re- 
heving a patient, but for the purpose of enabling the 
court and the jury to understand correctly a case 
which is before the court. There is no infringement 
here of a property right. It may be conceded, that, 
in a certain sense, the knowledge of the physician, 
acquired by special study, is property, but the question 
here is, not so much whether certain knowledge is 
property, as whether the requirement that he shall 
answer a hypothetical question, is a taking of his 
property. Where he is required to make an application 
of his knowledge to a particular case, so as to secure 
a particular result, such as, for instance, the curing 
of a disease, or the healing of a wound, then he would 
undoubtedly be entitled to compensation. A physician 
cannot be punished for a contempt of court for re- 
fusing to make a post mortem examination, unless 
paid therefor, nor can he be required to prepare himself 
in advance for testifying in court by making an examina- 
tion, or performing an operation, or resorting to a certain 
amount of study, without being paid therefor. But 
when he is required to answer a hypothetical question, 
which involves a special knowledge peculiar to his 
calling, he is merely required to do what every good 
citizen is required to do in behalf of public peace and 
public order and in promotion of the public good. 
Counsel for appellant state, that many of the cases 
which have held that witnesses can be required to 
testify without being paid, are criminal cases, where 
the interest of the State and the interest of the public 
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demand of the physician, that he should yield up 
something of his knowledge for the benefit of society 
at large. That position, however, is inconsistent with 
the contention that, when an expert witness is re- 
quired to testify without compensation, his property 
right is interfered with. A man's property cannot 
be taken from him by the State without compensa- 
tion. It makes no difference whether it is to be taken 
for the good of the public, or for the benefit of a private 
individual, so far as the right to compensation is 
concerned. It is true that private property cannot 
be condenmed by the State for a private purpose. 
Private property can only be taken for a public purpose. 
But, in either case, it must be paid for. To concede, 
therefore, that in a criminal prosecution conducted 
by the State, a physician may be required to testify 
without compensation because it is for the public good, 
is to concede, that his knowledge may be made use of 
by a court of justice without his being paid therefor. 
We conceive, however, that it can make no difference 
whether the suit in which the witness is called upon to 
testify is a suit between private parties, or is a suit 
between the State and an alleged criminal. In either 
case, the object is to promote public justice, and to aid 
in the due administration thereof. It is just as import- 
ant to the peace and good order of society, that private 
controversies should be settled upon correct proofs 
aiid in accordance with truthful testimony, as that 
criminals, who violate the laws of the State, should be 
punished. It is the duty of the ordinary witness, and 
of the expert witness, to testify as to facts within their 
knowledge, which bear upon the decision of controver- 
sies in the courts. Such duty devolves upon each as a 
citizen, in view of the protection which he receives 
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from the laws of the country in the matter of his per- 
sonal liberty, and in the matter of the protection of his 
property. The duty devolves as much upon a physician 
who is required to testify as an expert witness in answer 
to hjrpothetical questions, as it does upon the ordinary 
witness, testifjring to facts within his knowledge. * * * 
If the precedent is once established, that expert 
witnesses must be paid reasonable compensation for 
their testimony, then it will not be long before such 
testimony will be offered to the highest bidder. The 
temptation will be to give opinions in favor of that 
party to the suit who will pay the highest price. The 
testhnony of an expert witness will thus become 
partisan and one-sided. The theory upon which such 
witnesses are required to testify in cases like this, is 
that they are amici curioe; and that, testifying imder 
the sanction of an oath, they do so, not with intent to 
take the part of either cont^tant in the suit, but with 
a view of arriving at the truth of the matter, and for 
the purpose of aiding the coiut to pronoimce a correct 
judgment. * * * Moreover, if a physician is to 
be allowed extra compensation as an expert witness, 
then men pursuing other occupations which require 
special experience will have the same right to demand 
extra fees. A banker will claim that he has earned 
extra compensation; a merchant will make the same 
claim; and so with men engaged in every other branch of 
business. It will be easy to say, in such cases, that 
the testimony called for is the result of special knowl- 
edge and acquired skill, and, therefore, should be paid 
for. Almost every lawsuit involves testimony, which 
is in the nature of opinion, in addition to testimony 
which speaks of the mere facts within the knowledge 
of the witness. * * * The decision in Buchman 
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VS. State, supra, was rendered by a divided court, 
consisting of five judges. Two of the judges, Chief 
Justice Biddle and Judge Niblack, dissented from 
the opinion in that case. The views of the dissenting 
judges are given in the case of Dills vs. State, 59 Ind., 
15; and the reasoning there is cogent and convincing; 
and the opinion adopts the views of the Supreme 
Court of Alabama, as announced in the case of Ex 
parte Dement, 53 Ala., 389. The latter case is the 
leading case in this coimtry in favor of the views 
herein expressed; and its line of reasoning is sub- 
stantially adopted in what has been here stated. That 
case holds, that the law allows no excuse for with- 
holding evidence, which is relevant to the matters in 
question before its tribimals, and is not protected 
from disclosure by some principle of legal policy; that 
the administration of justice, being a source of mutual 
benefit to all members of the commtmity, each is 
imder the obligation to aid in furthering it as a matter 
of public duty; and that 'the same principle, which 
justifies the bringing of the mechanic from his work- 
shop, the merchant from his store, and the broker 
from his exchange, or the lawyer from his engagements, 
to testify in regard to some matter which he has learned 
in the exercise of his art or profession, authorizes the 
summoning of a physician, or surgeon, or skilled 
apothecary, to testify to a like matter, when relevant 
to a cause pending for determination in a judicial 
tribimal; and that a phjrsician, like any other person, 
may be called to testify, as an expert, in a judicial 
investigation, whether it be of a civil or criminal 
nature, without being paid for his testimony, as for a 
professional opinion; and that, upon refusal to testify, 
he is punishable as for a contempt.' *' 
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This decision of the Supreme Court of Alabama, 
in which all the authorities are collected and collated, 
and to which the court gave due and deUberate con- 
sideration, owing to the far-reaching importance of 
the subject to the medical profession and to the 
commimity at large, has been approved and followed 
in other cases." 

According to the weight of authority in the United 
States, it would seem that, in the absence of a statute 
granting to an expert witness special remimeration, 
his only prudent course is to testify, if ordered to do 
so by the court, and that he cannot legally insist upon 
extra compensation, and that he may be punished 
for contempt of coiut for refusing to answer even a 
question calling for a strictly professional opinion. 

It would also seem that statutes granting witness 
fees, to be taxed as costs in the case, being in deroga- 
tion of the common law, are to be strictly construed," 
and a witness, to be entitled thereto, must bring 
himself within its express provisions. 

On the ground that an undertaking to do that 
which one is legally boimd to do, is without considera- 
tion, and will not support a promise, it has been held 
that special compensation cannot be recovered in an 
action at law, where a physician was subpoenaed 
and paid ordmary witness fees, and promised an 
extra fee for testifying to matters pertaining to his 
particular branch of science.** 

M State vs. Teipner, 36 Minn., 535, 308; North Chicago St. R. R. 

32 N. W., 678; Summers vs. Co. vs. Zeiger, 182 111., 14. 

State, 5 Tex. Ct. App., 365, 32 "23 Am. & Eng. Ency. of Law, 2nd 

Am. Rep., 573; County Com- Ed., 387; Cadwallader vs. 

missioners vs. Lee, 3 Col. Ct. Harris, 76 111., 370. 

App., 177; Flinn vs. Prairie » Walker vs. Cook, 33 111. App., 

County, 60 Ark., 204; dark 561. 
County vs. Kerstan, 60 Ark., 



Chapter VIII. 
BURDEN OF PROOF. 

Section 53. Definition and Nature. 

The * 'burden of proof' is the legal duty resting 
upon a party litigant, at some stage in the trial of a 
civil case, to introduce evidence of preponderating 
weight on an issue which he asserts, to overcome the 
proof offered on that issue by his opponent. 

In a criminal case, the presumption is that every 
man is innocent imtil his guilt is proved beyond a 
reasonable doubt, and the biuden is on the State to 
prove every fact and circumstance essential to the 
guilt of the accused, and each and every element of 
the offense charged, beyond a reasonable doubt.^ 

By some authorities, it is claimed that the burden 
of proof never shifts; by others it is claimed that it 
continually shifts. The difficulty seems to lie in the 
fact that the term is used in two different senses; 
(1) The duty of introducing a preponderance of 
evidence; and (2) the duty of meeting and overcoming 
a prima facie case.' According to the decided weight 
of current decisions, the former remains fixed and in- 
flexible. The latter may shift back and forth with the 
ebb and flow of the testimony. 

In a civil case, when it is necessary to prove the 
commission of a crime, in some jurisdictions it has 
been held that such crime must be proved beyond a 

* state YB. Haidelein, 169 Mo., 579; R, 988; State vs. Bartlett, 43 

70 S. W., 130; HugginB vs. N. H., 224; Alexander vs. 

State, 42 Tex. Crim., 364. 60 People, 96 lU., 96. 

8. W., 52; U. S. vs. Gooding, > Scott vs. Wood, 81 Gal., 398, 32 

12 Wheat., 460; People vs. Pac., 871. 



Downs, 12*3 N. Y., 658, 25 n! 



101 



192 EVIDENCE. 

reasonable doubt;' and this is especially true where 
the crime is charged in the pleadings/ 

Where the evidence is largely circumstantial, 
some authorities have held that each link in the chain 
of circumstantial evidence must be proved beyond a 
reasonable dQubt, and that if the jury entertain doubt 
as to any of the facts they may acquit.' 

Section 54. Overcoming Prima Facie Case. 

Where the defendant pleads by way of confession 
and avoidance, after the plainti£F has introduced 
sufficient testimony to make out a prima facie case, 
the biuden is then upon the defendant to establish 
his defense by a preponderance of the evidence, where 
such matter of defense is denied by the plaintiff. For 
instance, where the plaintiff sues upon a promissory 
note, and the defendant pleads payment, the burden 
of proving such pa3rment is upon the defendant, and 
if his evidence on this issue is not sufficient to over- 
come the evidence thereon by the plaintiff, the plain- 
tiff will prevail. The same rule is true where the 
defendant pleads failure or partial failure of con- 
sideration. 

Where the plaintiff's replication does not traverse 
or deny the defense set up by the defendant in his 
plea, but confesses and avoids the material matters 
therein alleged, by setting up new facts, which are 
denied by the defendant, then the burden is on the 
plaintiff to establish by a preponderance of the evidence 
the new facts set up by him.* 

' Biflsell VB. Wert. 35 Ind., 54; Klewer, 129 111., 599. 

Thayer vs. Boyle, 30 Me» 475; ■ Graves vs. People, 18 Col., 170; 

Oaik vs. Dibble, 16 Wend., People vs. Aiken, 121 Bfich., 1; 

601; Berckmans vs. Berck- Koltock vs. State. 88 Wis., 663. 

mans, 17 N. J. £q., 453; Foun- * Meeh vs. Missouri Pac. R. Co.. 61 

tain vs. West. 23 Iowa, 9. Kan., 630; Clapp vs. Cunnmc- 

• Grimes vs. Hilliaiy, 150 111., 141; ham, 50 Iowa, 307. 

Gennan Fire Ins. Co. vs. 



Chapter IX. 
WITNESSES. 

Section 55. Competency of Witnesses, 

A witness is a person who, having first been duly 
sworn or afiSrmed according to law, is orally examined 
before a court, judge, commissioner, or other officer, 
or an inquisitorial body, as to his knowledge of matters 
undergoing judicial investigation. 

At common law, a party to a suit, who had any 
interest whatever, in the controversy, however slight, 
was disqualified on the groimd of interest. This dis- 
qualification has been removed by statute in the 
various states, and any party litigant may testify, 
if there be no other legal ground of disqu^dification. 

Also at common law, the defendant in a criminal 
case was incompetent to testify in his own behalf.* 
Now, by statutes enacted in most of the states, the 
accused, if he choose, may take the witness stand and 
give evidence concerning the facts and circumstances 
of the case. 

Section 56. Accomplices and Accessories. 

Accomplices and accessories are competent wit- 
nesses against the accused, and though a conviction 
may be had upon the uncorroborated testimony of 
such accessory or accomplice, the testimony should 
be received with great caution.* A promise of im- 
munity to an accomplice may be shown to impair the 

^ Hoagland vs. State, 17 Ind., 488; • Cohn yb. People. 197 HI., 482; 

State V8. Laffer, 38 Iowa, 422; Kelly vs. People, 192 HI., 119. 

Harwell vs. State, 10 Lea 
(Tenn.), 544. 
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credibility of the wiiness, though it waa not made by 
the prosecuting attorney, if it was made in his presence 
and the witness was a person of weak mind.' But a 
conviction upon the uncorroborated evidence of a wit- 
ness who admits that he has been promised immunity, 
insufficient to sustain a conviction/ 

Section 57. Husband and Wife. 

It was the general rule of the common law that 
neither husband nor wife was a competent witness 
for or against the other. This rule was based upon 
grave reasons of public policy, having reference to the 
preservation of lliat haUowed confidence and mutual 
happiness of parties joined together in the marital 
relation. This rule was subject to several exceptions 
to be hereafter noted. 

This is a matter now regulated by statute in the 
various jmisdictions, which declare that neither hus- 
band or wife shall be a competent witness for or 
against each other, except in certain cases therein 
enumerated. Most of these exceptions, being in 
express derogation of the common law, are strictly 
construed, and in order to make the witness competent, 
it must be shown that he or she is clearly within the 
exception.' 

Among these exceptions are: (1) Where the 
action is between the husband and wife; (2) Where 
the husband or wife has acted as the agent of the 
other; (3) Where the husband or wife would, if un- 
married, have been plaintiff or defendant; and (4) 
Where the litigation concerns the separate property 
of the wife. 

• Oonley vb. People, 170 111., 587. HI., 9, and Hoyt vb. People, 

* Cochran vs. People. 176 lU., 28, 140 lU., 588. 

citing Campbell vs. People, 159 * Huot vs. Wise, 27 Minn., 68. 



witnesses. 196 

Section 58. Children. 

The competency of children under fourteen years 
of age to testify rests in the discretion of the court, 
and depends mainly on the moral sensei intelligence 
and understanding of the individual. It is the in- 
telligence and understanding, and not the age, of the 
person of tender years, which must govern in deter- 
mining his competency as a witness. If it be mani- 
festly shown that a child, even six or seven years old, 
knows the difference between right and wrong, and 
understands the nature and obligation of an oath, 
and that he must speak the truth, such child is a com- 
petent witness.* What weight is to be given to the 
testimony of a boy of such tender years, is a matter 
for the jury to determine. 

Section 59. Lunatics.. 

The fact that a witness is not of soimd mind does 
not in itself constitute groimd for his exclusion. His 
testimony can properly be excluded only when his 
affliction is such that he is unable to retain in his mind 
a recollection of that which he has seen or heard, and 
about which he is called to testify, or that he is imable 
to distinguish between right and wrong. He must, 
of course, have sufficient mental capacity and imder- 
standing to comprehend and appreciate the obligation 
of an oath, and to give a reasonably accurate state- 
ment of what he has seen or heard, bearing on matters 
at issue in the proceeding on trial.^ The weight to be 
accorded the testimony of such witness is a question 
exclusively for the jury. 

• Feathentone vs. People, 194 m., 435; Walker vs. SUte, 07 M%., 

325. 85. 

' Canzuuiy vs. Lynch, 27 Minn., 
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Section 60. Felons and CJonvicts- 

At common law, persons convicted of infamous 
crimes were incompetent as witnesses. Infamous 
crimes are generally defined to be those punishable 
by death or imprisonment in the penitentiary. The 
reason was, that men who have been guilty of such 
heinous crimes had become so depraved as to be 
unworthy of belief; that the individual has sunken so 
low in the moral reahn as to be insensible to the sanc- 
tify of an oath, and to be reckless in the handling of 
truth; that the credit of his oath is overcome by the 
stain of his iniquity. To disqualify him, even at 
common law, however, he must have been adjudged 
guilty of such crime. It is the record of the judgment 
of a court of competent jturisdiction, passing sentence 
upon him, that disqualifies him as a witness. Such 
witness could testify, however, in his own behalf. 

This disqualification has generally been removed 
by statute, but it may be shown as strongly afifecting 
the credibility of the witness.' 

Section 61. Infidels and Atheists. 

At the common law, a person who had no religious 
belief, and who did not acknowledge, but openly and 
avowedly denied, the existence of a Supreme Being, 
and who did not feel himself accoimtable to any moral 
punishment here or hereafter, even though he acknowl- 
edged his amenability to the criminal law, could not 
become a witness.* The unbelief of such person is 
best established by otheis. Tlie proper question to be 
asked of a witness, is whether be believes in God, the 

• People vs. MoGloin, 91 N. Y.. • Central Military Tlract R. H. Co. 

241; Com. tb, Gorham, 09 vs. RockafeUow, 17 HL, 541. 

Maas., 420. 
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obligation of an oath, and in a future state of rewards 
and punishments.** 

According to the great weight of modem authority, 
it is now held that it is not necessary that the witness 
should believe in the doctrine of receiving punishment 
after death for crimes done in this life, so long as he 
believes in the existence of a God and a future state 
and recognizes the binding force of an oath." Many 
statutes have been enacted in the American States 
removing the disability that existed at common law 
on account of religious belief or want of religious 
belief." 

Section 62. Quakers. 

McKelvey, in his work on Evidence, Sec. 213, says : 
'^In the case of the sect of Quakers, so obnoxious to 
the early English churchmen, whose members refused 
to take the oath, some little difficulty was experienced, 
in bringing them within the rule of competency ; so 
much, in fact, that a special statute" was passed 
allowing Quakers to affirm where other persons were 
required to take the oath. But this did not extend 
their competency to criminal cases. Later, however, 
all restriction was removed, and a form of oath estab- 
lished for any person not competent or not desiring 
to take the oath.'^ " By statutes in most of the States 
Quakers are allowed to solemnly affirm instead of the 
regular oath. 

^ 1 Staikie on Evidence, 82, note. achu8ett8| Miofaipn: Minne- 

" Noble vs. People, 1 Dl., 54; aota; Miasianppi; Montana; 

Hunaoom vs. Hunsooni, 15 Nebraaka: Nevaoa; New Bftexi- 

Maas., 184; ainton va. Stote, co; New York; North Dakota; 

33 Omo 27; Hutton va. Seaver, Oregon; Rhode Island; Tennes- 

26 Pa. St.. 274: Arnold vs. see; Texas: Utah; Vennont; 



Estate of LnolcJ, 13 Vt., 362. Virginia; l^ashington; West 

riaona; California; Colorado; 
Connecticut* Florida; Georgia; 
Illinois; Indiana; Iowa; Kan- 
sas; Kentucky; Maine; Masa- 



** Arisona; California; Colorado; Vireinia and Wisconsin. 

Connecticut: Florida; Georgia; ■• 7 and 8 Wm. Ill, c. 34. 

Illinois; Indiana; Iowa; Kan- ^ 31 and 32 Vic, C. 68. 
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Section 63. Indians. 

By statute, in the early days many states refused to 
allow Indians to testify for or against white persons; ^* 
but these statutes have all been repealed. The common 
law made no discrimination against the Indian. At the 
present time, in all of the states, he is permitted to 
testify. 

Section 64. CmNAMEN. 

Formerly, in Califomia, by statutory enactment, 
a Chinaman was rendered incompetent to testify for 
or against a white person on trial in a criminal case.^* 
That act is no longer in force, and everywhere Chinamen 
are competent to testify in all matters, except that 
they are excluded by federal statute from testifying 
that a fellow-countryman attempting to re-enter the 
United States had been engaged as a merchant previous 
to his departing therefrom," 

Section 65. N^'groes. 

It was also formerly held in some of the southem 
states that a negro was incompetent to testify for or 
against a white person; ^' but the courts of such states 
have since generally held that the Act of Congress 
known as the ''Civil Rights Bill^^ restored their com- 
petency and placed them on an equal footing with other 
witnesses. 

Section 66. Grand Jurors. 

Legal writers and sometimes courts have laid down 
the broad rule that members of the grand jury cannot 

» Hairifl va. Doe, 4 Blackf. (Ind.), *' Li Sing vs. United States, 180 
369; CuToll vs. PathkOler, U. S., 486; Tong Yue Ting vu. 

3 Port. (Ala.), 279. United States, 149 U. 8., 698. 

^ Speer vs. Yup Co., 13 Gal., 73; ** Dupree vb State, 33 Ala., 380: 
People vs. Hall., 4 Cal., 399; Heath vs. State, 34 Ala., 2iS0: 

People vs. Jones, 31 OrL, 666. Smyth vs. Oliver, 31 Ak., tt. 
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disclose the proceedings that take place in the grand 
jury room, on the ground that such proceedings are 
.privileged.** Other authorities hold that grand jxu'ors 
cannot be sworn and examined as witnesses to impeach 
the validity or correctness of their finding, after an 
indictment has been regularly found and returned. 
But there are many modem decisions which hold that, 
since it is of highest importance to the maintenance of 
our ancient rights and liberties that no person be held 
to answer for a crime until he has been regularly accused 
in due form of law by the proper tribunal, neither the 
oath of the grand jxu'ors, nor any sound rule of public 
policy, forbids the disclosure by a grand juror, or by 
any other person, of what took place before the grand 
jury, where the evidence is indispensable to public 
justice, or the establishment of private rights.'® The 
fact that a person did or did not testify before the grand 
jury, and the testimony given by him (if otherwise com- 
petent) may be proved by a grand juror.'* All authori- 
ties seem to agree, however, that a member cannot be 
allowed to disclose how any grand juror voted, nor as to 
any opinions expressed or arguments advanced by any 
member thereof, upon any question before them, nor 
to reveal the fact that an indictment for felony has been 
found against any person not yet apprehended.'' 

Section 67. Attorneys. 

An attorney, at the common law, in the absence of 
a disqualifying interest, was a competent witness for 
and on behalf of his client. It is the rule in all the 

* 1 Greenleaf, Sec., 252. (Mass.), 137; Roooo vs. State, 

* United State vs. Goolidge, 25 37 Miss., 357. 

Fed. Cases, No. 14, 858; « State vs. Carroll, 85 Iowa, 1; 

Hinshaw vs. State, 147 Ind., Hinshaw vs. State, 147 md., 

334; State vs. Benner, 64.Me., 334; United States vs. Kil- 

267; laer vs. State; 77 Md., patrick, 16 Bla., 765. 

110; OonL vs. HiU, 11 Cush. ** State vs. Broughton, 29 N. C, 96. 
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states except Delaware^ that a lawyer is a competent 
witness on behalf of his client^ statutes having removed 
the disqualification on the ground of interest. The 
practice of acting as both witness and counsel is frowned 
on by courts, and the more ethical practice, if a lawyer 
desires to testify for his client, is for him to withdraw 
as counsel in the case. 

Section 68. Judges. 

A judge cannot be allowed to testify in a case on 
trial before him, and his disqualification therein is 
absolute. The reasons for this rule are obvious. 
Imagine the awkward spectacle of a judge passing upon 
the competency of his own testimony, determining 
its materiality, if objections are interposed, overruling 
or sustaining motions of counsel to strike it out of the 
record, and deciding questions relating to the im- 
peachment of his testimony by other witnesses. 

Section 69. Petit Jurors. 

There seems to be no rule of law making a juror 
incompetent as a witness in a trial in which he has been 
empaneled. If otherwise not disqualified, it would 
seem that he may be sworn and examined as to all 
relevant facts of which he has knowledge. He cannot 
testify as to facts learned by him as a juror, or by 
observation in open court." 

Section 70. Deaf and Dumb Persons. 

Persons deaf and dumb from birth were, in con- 
templation of the common law, presumed to be idiots. 
The experience of modem educators has taught that 
deaf mutes are possessed of more mental capacity and 

« Sorug^i vs. Stote, 00 Tenn., 81. 
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are capable of higher mental culture than was formerly 
supposed. However, this ancient presumption of the 
conmion law still clings so far as to cast upon the party 
offering the witness the duty of showing that he is 
possessed of sufficient understanding. But if he be 
shown to possess sufficient mental capacity to under- 
stand and appreciate the nature and obligation of an 
oath, and to communicate, by means of writing, or by 
signs with the aid of an interpreter, in an intelligent 
manner, the facts concerning which he is called to tes- 
tify, he is a competent witness. Some authorities 
assert that the written method is the better; others 
hold that method most satisfactory by which he can 
make himself best understood; while other decisions 
declare either method allowable. 

Section 71. Examination of Witnesses. 

The course to be pursued in the examination of 
witnesses is a matter resting largely within the dis- 
cretion of the court. Whatever method will best 
elicit the truth from biased, disinterested and non- 
intelligent witnesses should be adopted, and the usual 
rule may, in the court^s discretion, be so relaxed or 
changed as to most effectually attain the ends of justice. 

While the great weight of authority inclines to the 
beUef that it cannot be demanded as a matter of 
right, according to a practice that has obtained for 
over four himdred years, upon the request of either 
party, courts may, in their discretion, order the ex- 
clusion from the court room of all witnesses except the 
parties litigant themselves. 

Section 72. Direct and Cross-Examination. 

Unless there is some cogent reason for departing 
from this rule, the usual method, after the witness has 
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been sworn and his competency detennined, is for the 
party offering him to interrogate him in what is called 
his direct examination, or examination-in-chief, as it is 
sometimes styled. He is then turned over to the oppos- 
ing party for cross-examination. The scope of the 
cross-examination is usually limited to the matters 
brought out in his direct examination, or to matters 
inseparably connected therewith. On all new facts 
elicited on cross-examination, he may be interrogated 
by the party adducing him, in what is termed '*re- 
direct examination. '' Then he may again be ques- 
tioned on all matters brought out on re-direct examina- 
tion by the opposite party in what is styled ''re-cross- 
examination/' In practice, an important witness 
seldom leaves the stand until he has passed through 
several further stages of successive examination. 
Beyond the re-cross-examination, the alternate stages 
of questioning are not usually given any special name. 
Leading questions cannot be asked one's own witness 
nor questions calling for a conclusion of any witness 
except an expert. 

Section 73. Impeachment of Wftnesses. 

It may perhaps be said there are five wajns in 
which to impeach the testimony of a witness : (1) by 
disproving facts sworn to by him by the testimony of 
other witnesses; (2) by prior statements contra- 
dictory of his evidence; (3) by evidence of bad char- 
acter or reputation; (4) by conviction of infamous 
crime; (5) and by bias or interest. 

While evidence of general bad moral character or 
reputation is allowed in some jurisdictions, in most of 
the states it is Hmited to the general reputation of the 
witness for truth and veracity, at the time he testifies. 
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in the community in which he resides; i. e., what is 
generally said about him by those with whom he dwells, 
or with whom he usually associates. 

Where it is sought to impeach the witness on the 
ground of conviction of an infamous crime, in criminal 
cases, it is usually held that the record of the conviction 
is the only admissible evidence thereof, while, in civil 
cases, some courts have held that such fact might be 
proved by the testimony of any competent witness 
having knowledge thereof. It would algo seem allow- 
able to ask the witness if he has been in prison, without 
producing the whole record. 

It is also a cardinal rule of the law of evidence 
that the testimony of a witness cannot be impeached 
by disproving facts immaterial to the issue, nor on 
collateral and imimaterial matters brought out on 
cross-examination. 

Section 74. Rights and Peivileges of Witnesses. 

A witness who is not a party to a suit or proceeding, 
and who has no interest in the result, is not entitled 
to the services of counsel, but courts have frequently 
indulged witnesses in this respect. 

During the necessary time spent in attendance 
at the trial of a case, and time necessarily spent in 
going and returning from the place of holdiag trial, 
a witness is privileged from arrest. 

In civil cases, a witness may demapd payment of 
the legal witness fees in advance; i.e., he may demand 
mileage and one day's attendance fee, and may refuse 
to attend court uiiless the same is then paid. In 
criminal cases, when served in due form by subpoena, 
he must attend or subject himself to punishment for 
contempt of court for such refusal. 



Chapter X. 
DEPOSITIONS. 

Section 75. Definition. 

A deposition is the testimony of a witness taken 
down in writing, or in stenographic notes and after- 
wards reduced to typewriting, under oath or aflSnna- 
tion, before a commissioner, judge, master in chancery, 
notary public, clerk of a court, or other person duly 
authorized by law, in answer to interrogatories either 
oral or written. 

Statutory provisions in the various states pre- 
scribe the particular circumstances and conditions 
under which depositions may be taken, and the mode 
of procedure. These provisions must be strictly 
complied with; otherwise, the deposition will be 
suppressed. 

Section 76. Usual Grounds for Taking. 

The deposition of a material witness may be 
taken : (1) when he is a non-resident of the State and 
beyond the jurisdiction of the court; (2) when he is 
about to depart from the State to remain permanently, 
or will not return in time to testify at the trial; (3) 
when a witness is sick and about to die, or too Ul to 
appear in court; (4) when a witness is growing old 
and it is desired to perpetuate his testimony for prob- 
able future litigation. 

Depositions are not allowed to be taken and 
cannot be introduced in evidence in criminal cases. 

206 
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Section 77. Application for Commission. 

Application to take a deposition is usually made 
by motion; statutory provisions, or the nature of the 
proceeding, may require it to be done by petition or 
bill in chancery. 

By statute, in most jurisdictions, after due notice 
to all parties litigant, upon proper motion or petition, 
there issues out of the court to which application is 
made, as a matter of right, under its seal, a conmiission 
to take testimony, or dedimua potestatum, as it is 
called. This commission is usually directed to a 
certain specified person, as commissioner, or to any 
judge, master in chancery, notary public, or justice 
of the peace, of the county in which the deposition 
is to be taken, commanding him to take the deposition 
of X, a material witness in the said cause, upon inter- 
rogatories, oral or written, as the case may be, to be 
propounded by either party, at a specified time and 
place. 

The commissioner must not be of counsel for 
either party, nor in any way interested in the result 
of the action, nor in any manner in favor of or pre- 
judiced against either litigant. 

In the absence of statute or rule of court requir- 
ing it, the notice need not name the commissioner 
before whom the depositions are to be taken, but 
must state the names of witnesses, and time and 
place with certainty. 

Section 78. Form op Notice to take Oral Deposi- 
tion. 

State op 1 

County, j 

Court op County, 

Term, A.D. 190.. 
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. ., General No . 

Assumpsit. 



John G. Small 

Henry E.LiOTLE j Term No. 

To Henry E. Small, said Defendant: 

Take Notice, That on the day of 

A. D. 19. . at o'clock in the 

forenoon, or as soon thereafter as counsel can be heard, 
the undersigned will sue out of the office of the clerk 
of said Court a dedimus potestatum or commission, 

under the seal of said Court, directed to 

, of , in the County of 

and State of , or to any Judge, Master in 

Chancery, Notary Public, or Justice of the Peace of 

the County last named, to take the deposition of 

upon interrogatories to be propounded 

to said witness orally, to be read in evidence on the 
part of the said plaintiff on the trial of the above 
entitled cause. 

Further, take notice. That said deposition 

will be taken at the office of , 

No Street, in City of afore- 
said; and the examination of said witness under said 

commission will be begun on , the 

day of , A. D. 19 , at o'clock 

. . M., and will continue from day to day until com- 
pleted, at which time and place you may appear and 
cross-examine, if you shall see fit so to do. 

Dated, , 19 



Attorney for Plaintiff. 

Section 79. The Dedimus Potestatum. 

The commission must be duly entitled of the 
proper court and cause. Some statutes require the 
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name of the commissioner to be inserted before the 
issuance of the dedimus potestatum, while imder 
other statutes it is held sufficient to direct the com- 
mission to a particular person solely by the title to 
the office which he holds, while some authorities go 
so far as to hold it sufficient to direct it to ''any 
officer legally authorized to take depositions/' or it 
may be issued blank and the name of the commissioner 
inserted before the return. 

It is much the better practice to specify the 
name of the commissioner and his residence. 

Section 80. Form op Deposition. 

The Deposition of , of the 

County of and State 

of , a witness 

of lawful age, produced, sworn and examined, upon 

corporal oath, on the day 

of , in the year of our Lord 

One Thousand Nine Himdred and , 

at , in the 

of , in the Coimty of 

and State aforesaid, by 

me , a Commissioner, 

duly appointed by a Dedimus Potestatum or Com- 
mission issued out of the Clerk's office of the 

Court of County, 

in the State of , bearing Teste 

in the name of Esq., Clerk of 

said Court, with the seal 

of the said Court affixed thereto, and to me directed as 
such Commissioner, for the examination of the 

said : , a witness in a 

certain suit and matter in controversy now pending and 
undetermined in said Court| 
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wherein John G. Small is plaintiff, and Henry E, 
Little is defendant, on behalf of the said plaintiff, upon 
interrogatories to be propounded to said witness 
orally, pursuant to the notice attached to the said 
Commission and herewith also enclosed, and upon none 

others. The said , being first 

duly sworn by , as a 

witness in said cause, previous to the commencement 

of examination, to testijfy 

the truth as well on the part of the plaintiff as of the 
defendant, in relation to the matters in controversy 
between the said plaintiff and defendant, so far 
as should be interrogated, testified and de- 
posed as follows: 

Then follows interrogatory first, etc. 

Section 81. Interrogatories. 

The interrogatories may be either oral or written. 
In the event they are oral, the opposite party may 
appear in person or by counsel and cross-examine the 
witnesses. If the interrogatories are to be written, 
the party taking submits his interrogatories, and his 
opponent may submit cross-interrogatories. Inter- 
rogatories should not be leading, but it is no objection 
to cross-interrogatories that they are leading. 

Section 82. How Taken. 

Courts insist with great strictness upon depositions 
being taken at the time and place designated in the 
commission, and some statutes fix a penalty to be 
paid to opposite side for failure to do so. When the 
taking of the depositions is commenced but not com- 
pleted the day specified in the commission, for good 
cause in the certificate shown, the further taking may 

VoL XI.— 14. 



210 EVIDENCE. 

be continued by adjournments from day to day^ until 
completed. 

The attendance of witnesses is obtained by the 
subpoena of the commissioner or other officer before 
whom the depositions are to be taken. 

The fact that a witness has been furnished in 
advance with a copy of the interrogatories, or has heard 
them read, may be shown on cross-examination as 
affecting the debility of his testimony. 

Where the witness had written out or prepared his 
answers in advance of the examination, the deposition 
should be suppressed. 

The answers should be given and taken down 
in the presence of the officer and objections thereto 
noted, but the commissioner should not attempt to 
rule upon the relevancy, competency, or materiality 
of questions or answers. 

The questions and answers should be read over to 
the witness after they are written down, and then the 
depositions should be signed by the witness in the 
presence of the officer, and the certificate should so state. 

Section 83. Form op Certificatb. 
State op 1 

COUNTYJ^- 

I, of the CJoimty of 

and State of , 

a Comissioner duly appointed to take the deposition of 

the said , a witness whose 

name is subscribed to the foregoing deposition, do 
hereby certify that previous to the commencement of 

the examination of the said , as 

witness in the said suit between the said John G. Small, 
plaintiff, and the said Henry E. Little, defendant, 
he was duly sworn by , a person 
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duly authorized to administer oaths in said County and 
State aforesaid, to testify the truth in relation to the 
matters in controversy between the said John G. Small, 
plaintiff, and the said Henry E. Little, defendant, so far 

as should be interrogated concerning 

the same; that the said deposition was taken at 

, in the of 

, in the County of 

and State of , on the 

day of , A. D. 19. . . ; and that 

after said deposition was taken down by me as afore- 
said, the interrogatories and answers thereto, as written 

down, were read over to said witness ; 

and that thereupon the same were signed and sworn to 

by the said before me, the 

oath being administered by , a 

person duly authorized by law to administer oaths in 
said coimty and state, at the place and on the day and 
year last aforesaid. 

In Witness Whereof, I have hereunto affixed 

my hand and seal, this day of , 

A. D. 19.... 

(seal) 

Commissioner. 

Section 84. Right to Cross-Examine. 

The rule that a party Utigant shall have the 
right to confront and cross-examine the witnesses 
against him, applies with equal force to depositions. 
And it is a well-established principle that the deposition 
of no witness shall be read in evidence until it appears 
that there has been a reasonable opportunity afforded 
the opposite party to appear and cross-examine. 

A reasonable opportunity for cross-examination 
involves two essential elements : . (1) Proper notice 
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to the adversary, specifying the time and place of 
taking the deposition with certainty; (2) a sufficient 
length of time intervening between the giving of the 
notice and the taking of the deposition for the opposite 
side to prepare for the examination and to arrive at 
the place in the notice designated. These matters 
are generally regulated by statute, or by rules of 
courts in the various states. 

Section 85. Effect of Cross-Examination. 

By appearing and cross-examining the witnesses, 
or by filing cross-interrogatories under a commission, 
without objection thereto, a party waives all formal 
defects or irregularities, in the[notice, or in the dedimus 
potestatum itself. Ordinarily, the only objection not 
waived by such procedure is the lack of a commission. 

Section 86. Failure to Attach ExmsiTS. 

Exhibits admitted in evidence or rejected should 
be returned, attached to or enclosed with the dedimus 
potestatum or deposition, after being properly identi- 
fied. Some courts have held the failiu*e to so enclose 
or attach such exhibits was good ground for the 
suppression of the deposition, while other courts 
have asserted a contrary doctrine. 

Section 87. Method and Grounds for Suppressinq 

DEPosmoNS. 

The usual method of suppressing a deposition is 
by motion made in the manner required by statute. 
If no time is prescribed by statute, the motion to 
suppress should be made as soon as practicable after 
the defects have been discovered, and within a time 
before trial sufficient to enable the party taking the 
deposition to remedy the defect, or to take out a new 
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coimnission.^ A motion to suppress at the time of 
trial comes too late.' However^ a motion made two 
days before the trial has been allowed.' 

While the decisions are not mxiform, owing to 
different statutory provisions, the following have been 
held to be ground for suppression: the refusal of a 
witness to answer several cross-interrogatories material 
to the issue propounded to him by the opposing party/ 
even though he refused to answer under the advice of 
counsel;' where the deposition disclosed confidential 
communications;' where the officer before whom the 
depositions were taken improperly refused to allow 
one of the parties to the suit to cross-examine the 
witnesses; this may be remedied, however, through 
the issuance of a new commission which affords the 
wronged party the opportunity of cross-examining 
such witnesses; ^ a fatal variance between the dedimus 
and the deposition in reference to the name of a wit- 
ness;' thaf the deposition was not sealed when de- 
livered to the clerk of the court;' where the deposi- 
tions were taken before an official other than a com- 
missioner,*' the failure to attach to, or accompany 
the deposition with a certificate from the clerk of 
a court of record in the place where the depositions 

> Toledo, etc., R. Go. vs. Brad- > Everingham vs. Lord, 19 SI. 

deley, 54 111., 19; Hughes vs. App., 565. 

Humphreys, 102 111. App., 194; * Aultman & Taylor Mfg. Co. vs. 

Hartwig vs. American Malting Joy. 9 HI. App., 32. 

Co., 175 N. Y., 489; Bibb vs. * aough vs. Eyne, 40 m. App., 

Allen. 149 U. 8., 481; Harris 234. 

vs. Miller, 30 Ala., 221. • Thorp vs. Ooews^, 85 Dl., 611. 

■ Dl. Gent. R. Go. vs. Foulks, 191 ^ Zink vs. Wells, Faigo & Co., 72 

Dl., 57; Merchants' Despatch Dl. App., 605. 

Transp. Go. vs. Leysor, 89 Dl., ' McCoy vs. People, 71 Dl., Ill; 

43; Winslow vs. Newlan, 45 Scholes vs. Ackerland, 13 111., 

Dl., 145; Dunbar vs. Gregg, 44 650. 

Dl. App., 527; OaUin vs. • See In re Noble's WflL 124 Dl., 

Traders Ins. Co., 83 Dl. App., 266; 164 Dl., 391; Hughes vs. 

40; Christman vs. Ray, 42 Dl. Humphreys, 102 111. App., 194. 

App., Ill: Thomas vs. Duna- » Kendall vs. Lunberg, 69 111., 355. 

way, 30 Dl., 373. 
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were taken, or tinder the great seal of the State, 
showing the official character of the officer taking the 
depositions;^^ failure to give sufficient notice of the 
taking of the depositions, as required by statute; 
where the depositions show that they have been 
tampered with; where it appears that the answers 
to the interrogatories were dictated or written out by 
an attorney in the cause," supported by proof of that 
fact; where the depositions were mailed to the attor- 
neys " in the cause, and kept by them until the time 
of trial, instead of being returned to the derk of the 
court out of which the dedimus issued; failure of the 
certificate to show that the person, before whom the 
witnesses were sworn, was duly authorized by law 
to administer oaths in the place where the depositions 
were taken; and, where required by statute, failure 
of the officer to endorse on the deposition the names 
of the parties to the suit." 

Section 88. Effect of WriNESs being Present at 

Trial. 

It is no objection to the reading in evidence of a 
deposition that the witness whose deposition was 
taken is within the jurisdiction of the court, or that he 
is in the court-room, at the time of trial. Nor will the 
opposing side be permitted to put such witness on the 
stand and cross-examine him as to the matters testified 
to in his direct examination when the deposition was 
taken. The opponent had the opportunity of cross- 
examining the witness then, and he cannot be per- 

>^ Everinc^uun vs. Lord, 19 m. Eddman vi. Gflmore, 75 ID.. 

App., 565; Soott vb. Bassett, 367. 

186 ni., 98: Whaler vs. Shields, *« Indiana & lU. Southern Ry. Co. 

2 Scam. (111.), 348. vs. Wilson, 77 111. App., 603, 

" King vs. Dale, 1 Scam, (ni.), 518. citing Forsyth vs. Baxter. 2 

^ LoimviUe N. A. h C. R. Co. vs. Scam. (01.), 9. 

Heilprin, 95 IlL App., 402; 
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mitted to do so now. He may^ however, call him as 
his own witness, and may examine him generally, as 
well as touching the matters to which he testified in 
his deposition.^* 

Section 89. Power op Officer to Compel Atten- 
dance OF WrrNESSES and Production of 
Books and Papers. 

Unless such power is expressly or by necessary 
implication conferred by statute, an officer or com- 
missioner appointed by the courts of another state is 
powerless to compel the attendance before him of 
witnesses, or the production of books or papers.^* 
Where the legislature has conferred such power by 
statute on a court, or an officer, or the commissioner 
or other officer before whom the deposition is to be 
taken, the attendance, testimony, and the production 
of books and papers, by the witness, may be com- 
pelled by court order, subpoena, subpoena duces tecum, 
summons, or other process, as prescribed by statute, 
in the same manner as in the trial of a cause before the 
courts of the state in which the deposition is being 
taken; and the witness may be attached for contempt 
of court, in case he refuses to obey such order, sub- 
poena, summons, or other process." 

Section 90. Filing the Interrogatories. 

If a certain time is prescribed by statute in which 
to file interrogatories, the provisions of the statute 
must be strictly followed; if no definite time is fixed, 
then they should be filed within such reasonable time 

» Frink vs. Potter, 19 lU., 406. 243; Matter of U. S. Pipe Line 

"• Kotz V8. Eilenbeiiger, 9 Pa. Co. Co., 16 N. Y. App. Div., 188; 

Ct., 340: Cappeau vs. Middle- Henning vs. Boyle, 112 Fed., 

ton, 1 Harr. & G. (Md.). 154. 397; In re Edison, 68 N. J, L., 

*7 Com. vs. Smith, 11 AUen (Mass.), 494. 
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before the iBsuanoe of the commission as will afford 
the opponent a reasonable opportimity to file his 
specific objections^ or to prepare cross-interrogatories, 
or both. The usual rule is for both interrogatories 
and cross-interrogatories to be filed before the issuance 
of the dedimus potestatum. 

Section 91. Settling the Intebbogatories. 

Where there is a dispute between the parties as 
to the propriety and materiality of the interrogatories, 
or any of them, and they are imable to reach an agree- 
ment concerning the same, the usual practice is for 
the dissatisfied party to make specific objection to 
such interrogatories as he deems improper, and to 
give due notice to his opponent that, at a specified 
time and place, he will appear before the court and 
have the materiality and propriety of such interroga- 
tories passed upon and settled by the court. The 
determination of this question by the court is called 
'^settling the interrogatories.'' The precise ground 
of the objection to each interrogatory should be 
specified, so as to give the propounder an opportunity 
to amend before the commission issues. 

The authorities seem to be hopelessly in conflict 
on the question as to whether both oral and written 
interrogatories may be used in the same deposition. 

The interrogatories should be attached to the 
commission, although it has been held that the failure 
to do so is not fatal.^' 

Section 92. At What Stage Depositions May be 

Taken. 

After the trial of an action has been commenced, 
depositions cannot ordinarily be taken, and especially 

li Gkon VB. Hunt, 120 Mo., 330. 
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not after the argument has been closed, except by 
leave of court specially obtained, for good cause shown. 
Courts have, however, exercised their discretion and 
allowed depositions to be taken after the close of 
plaintiff's case, where warranted by special circum- 
stances. They have been allowed where the defendant 
omitted to plead and after a decree Tpro confesso had 
been entered against him. After a final determination 
of the action, depositions cannot be taken. 

Section 93. Former Depositions. 

The question, whether the deposition of a witness, 
taken in a former proceeding between the same parties, 
is admissible in evidence, frequently engages the 
attention of courts and counsel. The rule is, that a 
deposition taken in a former suit between the same 
parties, involving the same question, or subject- 
matter, are admissible when the question again arises 
for judicial determination. And it is not absolutely 
essential that the parties be identical, or that there 
be complete mutuaUty in respect to their relation to 
each other, or to the subject-matter. It is sufficient, 
if the same matter were in issue in both cases, and 
those against whom the deposition is offered, or those 
under whom they claim the estate or right in question, 
have the opportunity of cross-examining the witness 
and of testing the truth of his testimony .^^ 

And where a deposition has been properly taken 
in an action, unless something has since transpired 
to render such deposition inadmissible, it may be 
received during all the subsequent proceedings or 

»Wade VB. King, 19 m., 300; 12 Ala., 359; Woolenalac^ ▼■. 

McGcnmell vs. Smith, 27 HI., RunalB, 76 Mick, 545. 

234- HolmanvB. Norfolk Bank, 
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stages of such action, upon new trial thereof, upon 
appeal, or after amendment of pleadings. 

If the party against whom the deposition is 
o£fered was not a party, nor in privity with a party, to 
the former suit or proceeding, the deposition is ad- 
missible only in so far as to establish the pendency 
of the suit in which such deposition was used. 

In order for a deposition to be admissible, it 
should appear: (1) That the parties are the same, 
or in privity; (2) the question to be judicially deter- 
mined is the same; (3) that the evidence in the one 
case would tend to support the issues in the other. 

Section 94. Who May Offer Deposition. 

A party taking a deposition is not obliged to o£fer 
the same in evidence. Where properly taken and 
filed, he may, at his option, offer the whole, or any 
part, of the deposition in evidence, or he may reject 
it aU. His adversary may then, if he^ choose, offer in 
evidence such parts of the deposition not offered by 
the party taking the deposition as he deems advis- 
able, or he may offer the whole dep^ition, if it is 
entirely rejected by the party at whose instance it 
was taken. 

There are decisions in a few jurisdictions to the 
effect that all or none of the deposition must be in- 
troduced, but this view is contrary to the great weight 
of authority in the United States. 

It has been held that a deposition, even though 
not complying with all the statutory formalities, 
taken in another action between different parties, and 
ordinarily inadmissible, may be used to contradict 
the testimony of a witness, or as an admission against 
interest if he is a party to the suit in which offered. 
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Section 96. Witness Speaking Foreign Language. 

Where the witness speaks and understands only a 
foreign language, the better practice is to procure a 
competent interpreter, have him swom to accurately 
and truly translate the interrogatories from English 
into the foreign language, and the answers thereto 
from the foreign tongue into English, in which lan- 
guage they are to be taken down. But answers written 
down in the foreign tongue have been received and 
translated by an interpreter at the time of trial.^ 

In Christman vs. Ray, 42 111. App., Ill, it appears 
that, in a deposition taken before a notary public in 
Switzerland, the interrogatories and cross-interroga- 
tories, put to the several witnesses, and their answers 
to the same, appeared in said deposition in the French 
language. The objection made to the deposition at 
the time it was offered, on account of the use of 
French so far as it was employed in the deposition, 
was based upon Section 18 of the constitution, which 
is as follows: 

''All laws of the State of Illinois, and all official 
writings, and the executive, legislative and judicial 
procedings, shall be conducted, preserved and pub- 
lished in no other than the English language.'' 

The objection was overruled and translation 
thereof was made to the jury. The method pursued 
in taking the deposition was this: The commission 
with the direct and cross-interrogatories was sent to 
the commissioner; each direct and cross-interrogatory 
was translated into the French language and written 
down in that language as put to the witness, and his 

» Qhriitman vs. Ray, 42 SI. App.. Reichmann, 9 N. Y. App. Div., 

Ill; OuivasosvB. Gon2ale8,33 696. 

Tes., 133; U. 8q. Bank va. 
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answer to each was written in his own words as spoken 
in his own language, which was French, and the deposi- 
tion was then read to the witness and he signed and 
swore to it, and the whole was certified to and re- 
turned by the commissioner. The contention was, 
that the taking and returning of the deposition in this 
way was conducting a judicial proceeding in other 
than the English language, as prohibited by the consti- 
tution, and was therefore unlawful. Judicial pro- 
ceedings, in the broadest sense, embrace all proceed- 
ings in a court of justice, or which relate to or proceed 
from such a court, but such proceedings are not all pre- 
served or published. All that is preserved is the 
record history of a cause, and the provision concerning 
the language to be used in preservation and publication 
must refer to the records of the courts. The taking 
of the deposition was a method of making evidence, 
material to the determination of the rights of the 
parties, but which was beyond the jurisdiction, avail- 
able in the cause. The commissioner in Switzerland 
acted by virtue of our laws and was bound to act in 
conformity with them. He had the same hberty in 
respect to foreign language, as a court here would 
have, and no more. If no part of his proceeding 
could be had in a foreign language, the same construc- 
tion of the prohibition would exclude from the courts 
all evidence, oral and written, that must be adduced, 
in the first instance, in a foreign language. It is 
impossible to take the testimony of a witness who 
does not understand English, either in court or by 
deposition, without some portion of the proceeding 
being conducted in other than the English language. 
The evidence as it comes from the mouth of the wit- 
ness is not English in such cases. By such construction, 
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documentary evidence would be entirely excluded 
unless in English. If a contract or other document 
be in a foreign language, still that and that only is 
the instrument of evidence, and it must be produced, 
proven and o£fered in evidence. Its meaning must be 
given to the jury by translation into English, but 
the fact remains that the evidence itself is in another 
language* 

The Court says: ''We are to seek in the language 
used in the constitution for the thought which the 
people intended to express by a consideration of the 
whole instrument in the light of the common law, and 
keeping in mind that the constitution was not the 
beginning of the law for the State, but that there was 
an existing system of laws which it recognizes, to be 
continued and enforced, subject to its limitations. 
The constitution, by such provisions as that the right 
of trial by jury should remain inviolate, and that 
the privilege of habeas corpus should not be suspended, 
assumes the existence of a system of laws. By its 
declaration that all persons should find in the laws a 
certain remedy for every injury and wrong, it shows 
a plain intent that every avenue to justice should be 
open. A construction so narrow and arbitrary as to 
cut off important methods of obtaining justice and 
to defeat the general intent of the instrument, should 
not be adopted. It would itself be at variance with 
the spirit of the instrument itself. In the furtherance 
of justice, evidence in foreign language must be used. 
To interpret the constitution so as to prevent it, would 
be to make it an instrument of oppression and injustice. 
Evidence, which must be presented in other than the 
English language, may be the only means of obtaining 
justice. The same provision as that under considera- 
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tion was contained in the constitution of 1848, and 
during its continuance, as well as before, courts con- 
stantly recognized and enforced rights dependent 
upon evidence which could only be adduced in a 
foreign language* The common law recognized the 
right to o£fer evidence in a foreign language. Instru- 
ments in a foreign tongue have always been admitted 
in evidence in courts, and where the language of the 
instrument is foreign, evidence is received of the 
proper meaning of that language." The coiuts have 
always sanctioned actions for libel or slander published 
or uttered in a foreign tongue, and in such cases the 
words in the foreign language proven to have been 
employed by the libeler or slanderer are evidence and 
sustain the action. The very gist of the whole matter 
to be presented to the jury is in the foreign language. 
The meaning is to be given to the jury by translation, 
but the foreign words are to be proven in the judicial 
proceeding." It seems dear that it was not intended 
by this provision to bar out all evidence that must 
be adduced in a foreign language, and if it may be so 
adduced in court, it can be so adduced by way of 
deposition. Suppose a deposition to be taken merely 
to prove material documentary evidence in a foreign 
tongue so as to introduce it. In such a case it is 
evident that the original docmnent is to be identified 
and returned by the commissioner, and not a transla- 
tion of it, and if a translation should also be retiuned, 
the original, as a part of the deposition, would stiU 
be the only legal evidence. So, also, of oral testimony 
taken by deposition. A deposition taken by com- 

"> 2 FhiUipfl on Evidence, Gowen ■ Sehmiaseur vs. Ereilioh, 02 111., 

and UillB and Edwarda' notes, 347. 

700, 733; 1 Greenleaf on Evi- 
dence, 14th Ed., Sec. 280. 
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mission is the testimony of a witness in a cause on 
oath or affirmation and written down, and the original 
answers; duly signed and sworn to by the deponent; 
and properly authenticated, are returned with the 
commission to the court from which it issued. His 
original answers as they come from the lips are his 
deposition. The commissioner is to cause the inter- 
rogatories, together with answers of the witness thereto, 
to be reduced to writing in the order in which they 
shall be proposed, and answered and signed by such 
witness, and the commissioner must certify that the 
deposition was sworn to and signed by the deponent. 
This was the method under the S3rstem of laws in 
force when the constitution was adopted. It would 
be absurd to say that the witness is to hear, read, or 
is to sign or swear to his answers written in English 
when he does not understand the language. He would 
know nothing about the truth of it and could not 
swear to it. It is evident that he must understand 
what he signs so that he may swear to its truth/' 

Section 96. Depositions op Resident Witnesses. 

In Illinois it is provided by statute. Sec. 24, Chap. 
6, Rev. Stat., 1905, that, ' Vhen the testimony of any 
witness, residing or being within this State, shall be 
necessary in any suit in chancery in this State, the 
party wishing to use the same may cause the 
deposition of such witness to be taken before any 
judge, justice of the peace, clerk of a court, master 
in chancery or notary public, without a commission 
or filing interrogatories for such purpose, on giving to 
the adverse party or his attorney ten days' notice of 
the time and place of taking the same, and one day 
in addition thereto (Sundays inclusive) for every fifty 
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mileB of travel from the place of holding court to the 
place where such depofiition is to be taken. If the 
party entitled to notice and his attorney reside in 
the county where the deposition is to be taken, five 
days' notice shall be sufficient/' 

Sec. 25, Chap. 51, Rev. Stat. El., also provides: 
''And it shaJl also be lawful, upon satisfactory affidavit 
being filed, to take the deposition of witnesses residing 
in this State, to be read in suits at law, in like manner 
and upon like notice as is above provided, in all cases 
where the witness resides in a different county from 
that in which the court is held, is about to depart 
from the State, is in custody on legal process, or is 
unable to attend such court on account of advanced 
age, sickness or other bodily infirmity/' 

Section 97. AFPiDAvrr to be Filed Before Taking 
Depositions op Witnesses Residing in 
Another Countt. 

State of Illinois, 



IB, ) 

>ss. 
^- ) 



County of Cook. 

In the Cmcurr Court of Cook County. 
November Term, A. D. 1908. 

Henry E. Smith ) 

vs. vCase. 

Hiram Jones. ) 

Henry E. Smith, being first duly sworn, on oath 
says that he is the plaintiff in the above entitled cause; 
that Eva Simpson, Nora B. Moore and Schuyler C. 
Bees are material and necessary witnesses for the 
plaintiff in the trial of said cause; that the said Eva 
Simpson, Nora B. Mooife and Schuyler C. Rees are 
non-residents of this county (or are about to depart 
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from this State; or are unable to attend said trial on 
account of sickness, or other bodily infirmity^ as the 
case may be). 

Henrt E. Smith. 



Subscribed and sworn to before me this fifteenth 
day of November, A. D. 1908. 

Henry K. Evans, 
Notary Public. 



Section 98. Notice Before Taking DsposmoNS 

OF Witnesses Residing in Another County 

OF Tms State. 

State of Illinois, ] 

>ss. 
County of Cook. ) 

In the CmcuiT Court of Cook County. 
November Term, A. D. 1908. 

Henry E. Smith ] 

vs. VCase. 

Hiram Jones. ) 
To Hiram Jones, the above nam6d defendant: 

You ARE Hereby Notified, that on Monday, 
the thirtieth day of November, A. D. 1908, between 
the hours of 9.00 A. M. and 4.00 P. M., at No. 154 
Main Street, in the City of Peoria, Comity of Peoria 
and State of Illinois, before Samuel H. Palmer, a Notary 
Public in and for the Coimty of Peoria, in the State 
of Illinois, or some other officer authorized by law to 
take depositions, the plaintiff will proceed to cause to 
be taken the depositions of Eva Simpson, Nora B. 
Moore and Schuyler C. Bees, residing in said County of 
Peoria, to be read in evidence on the trial of this cause 

Vol XL— lA. 



226 EVIDENCE. 

on the part of the plaintiff; at which time and place, 
you can appear and eross-examine the said witnesses, 
if you shall see fit, etc. 

Dated Chicago, November 15, A. D. 1908. 
Fred W. Lawson, 

Attorney far Plaintiff. 



QUESTIONS. 



^ COMMON LAW PLEADING. 

Chapter I . 

Page IK 

1. Define common law pleading. 

Page 12. 

1. To what extent is this system in force in America 
at the present time? 



Chapter II. 
Page 13. 

1. Who may be a plaintiff in a common law action? 

2. Who may be a defendant in a common law action? 

Page 14. 

1. When should two or more persons be joined as 

plaintiffs? 

2. When should two or more persons be joined as 

defendants? 



Chapter III 
Page 15. 

1. Classify conmtion law actions. 



Chapter. IV 

Page 17. 

1. Define a real action. 

2. Define a mixed action. 

3. Discuss the writ of right. 

227 
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Pages 18-21. 

1. Name the principal writs in the nature of writs of 

right. 

2. What were the four lesser assizes? 

3. What was the nature of these actions? 

Page 22. 

1. What was the character of the writ of entry? 

2. What were the principal forms of this writ? 

Page 23. 

1. Enumerate the other principal real writs. 

2. What are the existing forms of real actions? 

Page 24. 

1. Describe the natiue and scope of the action of 

ejectment. 

2. Describe the nature and scope of the action of 

forcible entry and detainer. 



Chapter V, 
Pages 25-26. 

1. Describe the nature and scope of the action of 
debt. 

Page 27. 
1. Describe the nature and scope of the action of 
detinue. 

Page 28. 

1. Describe the nature and scope of the action of 
covenant. 

Page 29. 

1. Describe the natiue and scope of the action of 

annuity. 

2. Describe the nature and scope of the action of 

assmnpsit. 
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1. What are the two kinds of assumpsit? 

Page 32« 
1. What are the common courts? 

Pag^ 33. 

1. Describe the nature and scope of the action of 

accoimts. 

2. Describe the natiuie and scope of the action of 

scire facias. 

Chapter VI. 
Pag^ 35. 

1. Describe the nature and scope of the action of 

trespass. 

2. Describe the natiuie and scope of the action of 

trespass on the case. 

3. Describe the natiuie and scope of the action of 

trover. 

Page 36. 

1. Describe the nature and scope of the action of 
replevin. 

Chapter VII . 

Page 37. 

1. Define pleadings. 

2. What are the regular pleadings, in their proper 

order, in a common law action? 

Pag^ 38. 

1. What is an issue? 

2. What are the parts of a declaration? 

Page 39* 

1. What is the purpose of the plea? 

2. Classify pleas. 
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1. What is a traverse? 

2. What is meant by the ' 'general issue?'' 

Page 4h 

1. What is the general issue m an action of debt on 

a simple contract? 

2. What is the general issue m an action of debt on 

record? 

3. What is the general issue in an action of debt on 

specialty? 

4. What is the general issue in an action of covenant? 

5. What is the general issue in an action of detinue? 

6. What is the general issue in an action of assiunpsit? 

7. What is the general issue in an action of trespass? 

8. What is the general issue in an action of trespass 

on the case? 

9. What is the general issue in an action of trover? 

Page 42. 

1. What is a special traverse? 

Pages 43-44. 
1. Discuss the replication de injvria? 

Page 45. 
1. What is the natiu^ of a pleading by way of con- 
fession and avoidance? 

Pages 46-53. 

1. What is a demurrer? 

2. What kind of an issue is raised by a demurrer? 



Chapter VIII. 
P^ 55. 

Give the principal rules tending solely to the 
production of an issue. 
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2. Give the principal rules tending to produoe a 

material issue. 

3. Give the principal rules tending to produoe a 

single issue. 

Page 56. 
1. Give the principal rules tending to produce a 
certain issue. 

Page 57. 

1. Give the principal rules tending to prevent ob- 
scurity and confusion. 

Page 58. 

1. Give the principal rules tending to prevent pro- 

lixity and delay. 

2. Give the miscellaneous rules. 



Chapter IX. 
Page 59. 

1. What are the principal steps in the procedure in 

a common law action? 

2. What is process? 

3. What are the different forms of process? 

Page 60. 

1. When may an attachment be issued? 

Page 61. 

1. Define appearances. 

2. Classify appearances. 

Page 62. 

1. What is the effect of the default of the defendant? 

2. How are issues determined? 

Page 63. 

1. What is a jury? 
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Pag^ 64-65. 

1. How is a jury selected? 

Pag^ 66. 

1. What are the principal grounds for challenge to a 
juror? 

Page 67. 

1. What are exceptions? 

2. What is a verdict? 



Chapter X. 
P&ge 69. 

1. What is a motion for a new trial? 

2. What is a motion in arrest of judgment? 

3. What is a motion for judgment rum obstante 

verdicto? 

4. What is a motion for a repleader? 

Pages 70-74. 

1. What are writs of error? 

Page 75. 
1. What is a bill of exceptions? 



QUESTIONS. 



CODE PLEADING. 

Chapter I. 
Pagp 79* 

1. What is the object of code pleading? 

2. Give an outline of its history. 

Pages 80-87. 

1. What is the principal difference as to the parties 
to an action imder common law system of plead- 
ing and the code system of pleading? 



Chapter II. 
Pbge 89. 
1. What should the complaint; imder the code system 
of pleading contain? 

Pag^ 90. 

1. What different causes of action may be united in 
one complaint? 

Page 9h 
1. What are the grounds for demurrer under code 
pleading? 

Page 92. 

1. What must the answer contain? 

Page 93. 

1. What is a coimter claim? 

2. How should it be set up? 

Page 94. 

1. What is the reply? 

388 
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2. What should it contam? 

Page 95. 

1 . When will amendments to the pleadings be allowed ? 

Pages 96-98. 
1. What are some of the other more important rules 
governing the mode of code pleading? 



QUESTIONS. 



FEDERAL PROCEDURE. 

Chapter I. 

Page 101. 

1. What are the constitutional provisions as to the 

Federal Courts? 

2. What are the constitutional provisions as to the 

jurisdiction of the Federal Courts? 

Page 102. 

1. What are the statutory provisions as to the juris- 
diction of the Federal Courts? 

Pages 103-104. 

1. Enumerate the various grades of Federal Courts. 

2. In what judicial circuit is your State? 

3. How many United States District Courts has your 

State? 

Chapter II. 
Pages 105-107. 

1. What are the statutory provisions as to the juris- 
diction of the District Courts? 

Page 108. 

1. What are the two principal classes of civil cases 
over which the District Courts take jurisdiction? 

Pages 109-114. 

1. To what extent is the admiralty jurisdiction of the 
United States Courts exclusive? 
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Chapter III. 
Pages 115-119. 

1. What are the statutory provisioDS as to the juris- 
diction of the Circuit Courts of the United 

States? 

Pages 120-122. 

1. What are the more important classes of civil cases 
over which the Circuit Courts have jurisdiction? 

Page 123. 

1. Where must suits in Federal Coiurts be brought? 

Pages 124-126. 
1. When may a suit be removed from a State Court 
to Circuit Court of the United States? 



Chapter IV. 

Pbges 127-128. 

1. Discuss the appellate jurisdiction of the Supreme 
Court and the Circuit Courts of Appeal of the 
United States? 

Page 129. 

1. In what cases may a case be appealed from a 

Circuit Court of Appeals to the Supreme Court 
of the United States? 

2. In what cases may a case be appealed directly 

from a District or Circuit Court to the Supreme 
Court of the United States? 

Page 130. 

1. In what cases may a case be appealed from a terri- 

torial court to the Supreme Court of the United 
States? 

2. In what cases may a case be appealed from the 
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Court of Claims to the Supreme Court of the 
United States? 

Page 131« 
1. In what cases may a case be appealed from a State 
court to the Supreme Court of the United States? 

Pbge 132« 

1. In what cases does the Supreme Coml of the United 
States have original jurisdiction? 



Chapter V, 
Page 133« 

1. What distinction between law and equity cases is 
observed in the Federal Courts? 

Page 134. 

1. What system of common law practice and plead- 
ing is observed in the Federal Courts? 

Pages 135-136. 

1. What system of equity practice and pleading is 
observed in the Federal CoxuIb? 



QUESTIONS. 
EVIDENCE. 

Chapter I . 

Page 139. 

1. Define evidence. 

2. What is competent evidence? 

3. When is evidence ' 'relevant ?'' 

4. Discuss the "materiality'' of evidence. 

Pag^ 140« 

1. Distinguish between evidence and proof. 

2. Define direct evidence. 

3. What is meant by ''drcnmstantial evidence?" 

Pag^ 141. 

1. Define affinnative evidence. 

2. Define negative evidence. 

3. Which is entitled to the more weight? 

Chapter II. 
Pag^ 143. 

1. Discuss the ^^hest evidence rule.'' 

Page 144. 

1. Distinguish between primary and secondary evi- 
dence. 

Chapter III. 
P^ 147. 

1. Define judicial notice. 

2. Name a few things courts will take judicial notice 

of. 
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Page 148. 
1. What is the effect of judicial notice? 



Chapter IV. 

Page 149. 

1. What constitutes hearsay? 

2. Name the exceptions to the rule excluding hearsay. 

Page 155. 

1. Define a dying declaration. 

2. In what cases and upon what principle are d3dng 

declarations admissible? 

Page 156. 

1. What is an admission? 

Page 157. 

1. Define confession. 





Chapter V. 




Page 163. 


1. 


Classify presumptions. 


2. 


Define presumptions of law. 


3. 


Define conclusive presumptions. 


4. 


Define rebuttable presumptions. 




Page 165. 


1. 


Define false or spurious presumptions. 


2. 


Define presumptions of fact. 



Chapter VI . 

Page 167. 

1. Define privileged communications. 

2. Are statements made to physicians and clergymen 

privileged? 
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Page 168. 

1. Is a witness obliged to disclose siaie secrets? 
2- Can a witness be compelled to testify against 
himself in a criminal case? 

Page 169. 

1. What is the status of conmiunications between 
husband and wife? 



Chapter VII, 
Page 171. 
1. Define expert and opinion evidence. 

Page 175. 
1. What can you say about the opinions of non- 
experts? 

Page 176. 

1. Are medical or scientific books admissible in 

evidence? 

2. When are photographs and skiagraphs received 

in evidence? 

Page 180. 

1. Can expert witnesses be compelled to answer 
questions calling for a strictly professional 
opinion without extra compensation? 



Chapter VIII. 
Page 191. 

1. Define ''burden of proof.'' 

2. Does the burden of proof ever shift? 

Chapter IX. 
Page 193. 

1. What can you say as to the testimony of ac- 
complices and accessories? 

Vol XI.— 16. 
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Pag9 194. 

1. Is a wife competent to testify against her husband? 

Pag9 195. 

1. Discuss the competency of children as witnesses. 

2. May a lunatic testify? 

Page 196. 

1. Discuss the competency of felons and convicts 

as witnesses. 

2. Of infidels and atheists. 

Page 197. 

1. What provision was made concerning the taking 
of the oath by Quakers? 

Page 198. 

1. Are Indians, Chinamen and Negroes competent 
witnesses? 

Page 200. 
1. Tell all about deaf and dumb persons as witnesses. 

Page 202: 
1. In what ways may the testimony of a witness be 
impeached? 

Chapter X. 

Page 205. 

1. Define a deposition. 

2. As a general rule, may depositions be taken in 

criminal cases? 

Page 212. 
1. What is the effect of appearing and cross-examin- 
ing the witnesses when a deposition is taken? 

Page 216. 

1. What is meant by '^settling the interrogatories?" 



Appendix A. 
TO COMMON LAW PLEADING. 

FORMS. 

NARR. AND COGNOVIT IN DEBT.— Ist ENDORSEE vb. MAKER. 
State of Iujnoib, 



.COUKTT. /^' 



OOUBT OF COUNTT, 

Tbru, A. D. 190.. 

Plaintiff in thia suit, by 

Attorney , complain of 

Defendant of a plea that he render to the said Plaintiff 

the sum of Dollars, which 

he. . . . owe , and unjustly detains from 

Fob that, Whebbab, the said Defendant , heretofore, to wit, on 

the day of in the 

year of our Lord one thousand nine hundred 

at — to wit: at 

in the County aforesaid, made certain 

writing obligatory, sealed with seal, bearing 

date the day and year last aforesaid, and then and there deliyered the 

sanie to in and by 

which said writing obligatory, the said Defendant. ... by the name, style 

and description of 

agreed to pay to the order of the said 

by the name, style and description of 

for value received. And the said 

to whom or to whose order the said writing obligatory was payable, after- 
wards, to wit: on the same day and year and at the place aforesaid, indorsed 
the said writing obligatory in writing, by which said indorsement the said 

then and there ordered 

and appointed the said sum of money in the said writing obligatory mentioned 

to be paid to the said Plamtiff , and then and there delivered the said 

writing obligatory, so indorsed, to the said i^aintiff By reason whereof , 

and by force of the statute in such case made and provided, the said De- 
fendant became liable to pay said Plaintiff.... said sum of money 

mentioned in said writmg obligatory, and bdng so liable, in consideration 

thereof, then and there agreed to pay the same to the sud Plaintiff , 

according to the tenor and effect, true intent and meaning of the said writing 
obligatory aforesaid, and of the indorsement aforesaid, to wit: at the place 
aforesaid; and although the said sum of money hath been long since due and 

248 
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payable, and although often requested, the said Defendant ha 

never paid the said sum of money, or any part thereof, but refuae so to 

do, whereby an action hath accrued to the Plaintifif to demand and 

have of the said Defendant the said sum of 

D0LLA.B8 and cents, in said writing ob- 
ligatory specified. 

Yet the Defendant , although often requested, etc., ha not 

paid the said sum of money, or any part thereof to the Plaintifif , but so 

to do ha hitherto wholly refused, and still do refuse, to the damage 

of the said Plaintifif of Dollars, 

and therefore be bring suit, etc. 



Plaintifif Attorney 

. . .Court of Couhtt. 

Of the Term, A. D. 190. 



Cognovit. 



And thb said 

Defendant in the above entitled suit, by 

Attorney , come and defend the wrong and injury, when, 

etc., and waive service of process, and say that he cannot 

deny the action of said Plaintifif. . . . , nor that he. . . . owe and 

indebted to the said Plaintifif in the sum of 

Dollars and cants, and that 

the Plaintiff ha sustained damages on occasion of the non-perform- 
ance of the several agreements in said declaration mentioned, including the 

sum of Dollars for 

reasonable Attorney's fees for entering up this Judgment, 

over and above other costs and charges by. about 

suit in this behalf expended to the amount of 

Dollars and cents; and the said De- 
fendant further agree that no writ of error or appeal shall be pros- 
ecuted on the Judgment entered by virtue hereof, nor any bill in equity 
filed to interfere, in any manner, with the operation of said Judgment, and 

that he hereby release all errors that may intervoie in entering 

up the same, or issuing the execution thereon, and consent. ... to immediate 
execution upon such Judgment. 



Defendant Attorn^. . . . 
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NARR. IN REPLEVIN.— FOR WRONGFULLY TAKING. 



Stats of 1 In the Court of Countt. 

CouNTT OF J "' Term, 190. . 

w summoned to answer 

of a plea wherefore he 

wrongfully took the goods and chattels of the said plaintiff. . . . and detained 
the same until, etc. 

And thbrjbupon, The said Plaintiff , by 

Attorney , complain : For that the said Defendant , on the 

day of in the year 190. . , at 

in the county aforesaid, wrongfully took the goods and chattels, to wit: 



of the said Plaintiff , of the value of 

Dollars, and unjustly detained the same until, etc. 

Whsreforii, The said Plaintiff say that . . . 

injured and ha sustained damage to the amount of 

Dollars, and therefore he bring. 

suit, etc. 



Plaintiff Attorney. 



DECLARATION IN SLANDER. 



State of ) In the Court of Countt. 



Countt. j ■*• Term, A. D. 190. . 

Plaintiff in this suit, by 

Attorney. . . . complain of 



Defendant in this suit, summoned, etc., of a plea of trespass, on the case. 

For that Whereas, That said Plaintiff is a good, true, honest and 

virtuous inhabitant of this State, and as such from the time of 

nativity hitherto hath demeaned and behaved and from all and 

all manner of 

and all such enonnous hath for the whole space 

of past life, until the time of speaking and uttering the false, scanda- 
lous, malicious and defamatory words hereafter mentioned to have been 
spoken, remained free and suspected. And the said Plaintiff for the time 
aforesaid was esteemed and reputed a person of good name, fame, credit 

and reputation; by reason whereof had gained the love, good will and 

esteem of all neighbors, and divers other good people of this State. 

And Whereas, Also, the said Plaintiff for a long time past, and 
before the speaking and uttering the false, scandalous and defamatory words 
hereafter mentioned to have been spoken, followed and carried on the lawful 

art, trade and business of a 

and by means thereof gained and acquired many large sums of money. 
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NByxBTBBLns, The said not 

being ignonnt of the pieoiiieB, but contriving and fraudulently intending the 

said not only to deprive 

of good name, fame and credit aforesaid, and to bring into 

scandal and disrepute among neighbors, but slso to subject the said 

to prosecution and punishment for 

on the. day of one thousand nine hundred 

at the County aforesaid, to the and in the 

presence and hearing of divers persons of this State, did speak and utter, 
and with a loud voice publish and proclaim the following false, scandalous 
and defamatory words, to wit: You the said 

the piairtiff "M»^*»>g 

thereby meaning and intending the said 



And Whebbab, Also, the said of 

further malice against said the Plaintiff, to wit: on the same day and year, 
at the County aforesaid, of and concerning the said Plaintiff, and in the 
presence and hearing of divers other peoide, did speak and utter, and with a 
loud voice publish and proclaim certain other false, scadalous and defamatory 
words, to wit: 



the ptaintiff meaning 

thereby meaning and intending the said. 



And Wherbas, Also, the said 

of further malice against the said |daintiff, to wit: on the same day 

and year, at the County aforesaid, of and concerning the said Plaintiff, and 
in the presence and hearing of divers other people, did speak and utter, and 
with a loud voice puUish and proclaim certain other false, scandalous and 
defamatory words, to wit: 



the Plaintiff meaning 

thereby meaning and intending the said. 



And Whxrbab, Also the said of 

further malice against the said Plaintiff, to wit: On the same day and year, 
at the County aforesaid, of and concerning the said [daintiff , and in the pres- 
ence and hearing of divers other people, did speak and utter, and with a 
loud voice publish and proclaim certain other false, scandalous and defama- 
tory words, to wit: 



the plaintiff meaning. 
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thereby meaping and intending the said 

And the said plaintiff, in fact saith that the said Plaintiff is nowise 

guilty of the said several by the said 

false, scandalous and defamatory words, so injuriously laid to 

chaige; by reason whereof the said plaintiff has not only been greatly hurt 

and injured in .good name, fame and reputation aforesaid, and 

been brought into disgrace and disrepute among neighbors, and 

divers other persons, who ever since the speaking and uttering the said 
several false, scandalous and defamatory words so vehemently, suspected 
of having been 

and as also being a person meriting punishment, that they have refused to 

have any communion or conversation with but the said 

Plaintiff has been subjected and made liable to prosecution and punishment 
for the said 

And the said plaintiff further in fact saith, that divers persons who used to 

have dealings and business with the said Plaintiff, in 

said lawful art, trade and business, and by means of whom the said Plaintiff 
had gained large sums of moneys, have ever since the speaking and uttering 
the said several false, scandalous and defamatory words, refused to have 
dealings or business with the said plaintiff, as they were used and accustomed 
to have, and otherwise would have had, to wit: at the County aforesaid: 



To the damage of the said plaintiff of . . . 
DoLLABB, and therefore he brings his suit, Ac. 



Plaintiff's Attorney. 



NARR.~LABOR, GOODS, WARES, AND COMMON COUNTS. 
Circuit Coubt of thb United States. 



Fob thb District of. 

Of thb Tbbm, A. D. 190. 

Uhitbd States of America, 

DiBTBICT OF . 



':}«»• 



who citizen, .of the State of Plaintiff. . in this suit, 

by Attorney. . complain. . of 

who citizen. . of the State of Defendant. . . . 

who ha. . been duly summoned to answer the Plaintiff. . in a plea of trespass 
on the case on promises. 
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Fob that, Whkrbas, The said Defendant heretofore, 

to wit: on the day of in the year of our 

Lord One Thousand Nine Hundred at to wit: 

at said District, 



And Whsbsab, also, The said Defendant. . afterwards, to wit: on 

the day of in the year of 

our Lord One Thousand Nine Hundred to wit: 

at the District aforesaid, became and indebted to the 

nid Pluntiff . . in a large sum of mon^, to wit: the sum of 

DoUars, of lawful money, for the woik and labor, care 

and diligence, attention and attendance, of the said Plaintiff. . by the said 
Plaintiff. . before that time done, perfonned, bestowed and given, in and about 
the goods, chattels, wares, machinery, property, premises, possessions and 
business of the said Defendant. . and for the said Defendant. . , and at the 
special instance and request of said Defendant . . , and also for diyers materials 
and other necessary things by the said Plaintiff. . before that time found, 
furnished, provided, used and applied in and about that work, and labor for 
the said Defendant. . at the like special instance and request of said De- 
fendant. . , and being so indebted to the said Plaintiff. . , the said Defendant. . 
in consideration thereof, afterwards, to wit: on the same day and year, and at 
the place aforesaid, undertook, and then and there faithfuUy promised the 
said Plaintiff. . well and truly to pay to said Plamtiff . .said sum of money 
last mentioned, when the said Defendant, .should be thereunto afterwards 
requested. 

Akd Wbxbeab, AL0O, Afterwards, to wit: on the same day and year, 
and at the place aforesaid, in consideration that the said Plaintiff. . had 
before that time done, performed, bestowed and given other work and labor, 
care and diligence, attention and attendance, of the said Plaintiff. . in and 
about the goods, chattels, wares, machinery, property, premises, possessions 
and business of the said Defendant . . , at the request of said Defendant. . , and 
had also, at the like special instance and request of said Defendant. . , before 
that time found, furnished, provided, used and applied divers other materials 
and necessary things in and about the said last mentioned work and labor of 
the said Plaintiff. . the said Defendant. . undertook, and then and there 
faithfully promised the said Plaintiff, .well and truly to pay to the said 
Plaintiff. . , so much money as the last aforesaid work and labor and materials 
of said Pluntiff . . at the time aforesaid, were reasonaUy worth, when said 
Defendant., should be thereunto afterwards requested; and the said 
Plaintiff. . aver. . that the same, at said time, were reasonably worth the 

fxirther large sum of DoUars, 

of like lawful money, at the time and place aforesaid, whereof the said 
Defendant . . , afterwards, to wit: at the tune and place aforesaid, had notice. 

And Whebeas, Aiflo, The said Defendant. . , afterwards, to wit: on the 

same day and year, and at the place aforesaid, became and 

indebted to the said Plaintiff. . in a large sum of money, to wit: the sum 
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o# Dollan, 

of lawful mon^, for divers goods, wares and merohandise, by the said 
Plaintiff. . before that time sold and delivered to the said Defendant. ,, and 
at the special instanoe and request of the said Defendant. ., and bemg so 
indebted to the said Flainti£F. . , the said Defendant. . in consideration thereof, 
afterwards, to wit: on the same day and year, and at the place aforesaid, 
undertook, and then and there faithfully promised the said Plaintiff. . well 
and truly to pay to the said Plaintiff . . the said sum of money last mentioned, 
when the said Defendant. . should be thereunto afterwards requested. 

And Wbsbbas, also, Afterwards, to wit: on the same day and year, 
and at the place aforesaid, in consideration that the said Plaintiff. . had 
before that time, at the like special instance and request of the said 
Defendant. . , sold and delivered to the said Defendant. . divers other goods, 
wares and merchandise of the said Plaintiff. . , the said Defendant. . then and 
there undertook and faithfully promised the said Plaintiff, .that the said 
Defendant. . would weU and truly pay to the said Plaintiff. . so much money 
as the last aforesud goods, wares and merchandise, at the time of the sale and 
delivery thereof, were reasonably worth, when the said Defendant. . should 
be thereunto afterwards requested; and the said Plaintiff. . aver. . that the 
said goods, waxes and merchandise last moitioned, at the time of the sale and 
delivery thereof, were reasonably worth the further large sum of money, 

to wit: the sum of Dollars, 

of like lawful money aforesaid, to wit: at the place aforesaid, whereof the 
said Defendant. . afterwards, on the same day and year, and at the place 
aforesaid, had notice. 

And Whbbeas, auso. The said Defendant. . afterwards, to wit: on the 

same day and year, and at the place aforesaid, indebted 

to the said Plaintiff. . in the further large sum of money, to wit: the sum 

of Dollars, of like 

lawful money, as aforesaid, for money before that time lent and advanced by 
the said Plaintiff. . to the said Defendant. ., and at the like request of the 
said Defendant. .; And for other money by the said Plaintiff. . before that 
time paid, laid out and expended for the said Defendant. ., and at the like 
request of the said Defendant . . ; And for other money by the said Defendant . . 
before that time had and received, to and for the use of the said Plaintiff. . ; 
And for other money before that time and then due and owing the said 
Plaintiff. ., for interest upon and for the forbearance or divers other sums of 
money, before that time and then due and owing from said Defendant. . to 
said Plaintiff. . ; And being so indebted, the said Defendant. ., in considera- 
tion thereof, afterwards, to wit: on the same day and year, and at the place 
aforesaid, undertook, and then and there faithfuUy promised the said 
Plaintiff. . well and truly to pay unto the said Plaintiff. . the said several 
sums of money in this count mentioned, when the said Defendant. . should 
be thereunto afterwards requested. 

And Whereas, aubo. The said Defendant . . , afterwards, to wit : on the 
same day and year, and at the place aforesaid, accoimted with the said 
Plaintiff. . of and concerning divers other stmis of money, before that time 
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due and owing from the said Defendant. . to the said Plaintiff. . , and then 
and there being in anear and unpaid, and upon such accounting the aaid 

Defendant. . then and there found to be in airear and indebted 

to the said Plaintiff. . in the further large sum of money, to wit: the sum 

of DoUare, of like 

lawful money as aforesaid. And being so found in anear and indebted to the 
said Plaintiff. ., the said Defendant. ., in consideration thereof, afterwards, 
to wit: on the same day and year, and at the place aforesaid, undertook, and 
then and there faithfully promised the said Plaintiff. . well and truly to pay 
unto the said Plaintiff. . the said sum of money last mentioned, when the 
nid Defendant. . should be thereunto afterwards requested. 

N avMrmiBL ies, The said Defendant. . (although often requested, etc.) 
ha. . not yet paid the several said sums of money above mentioned, or any 
or either of them, or any part thereof, to the said Plaintiff. . , but to pay the 
same, or any part thereof, to the said Pluntiff . . , the said Defendant. . ha. . 
hithmto altogether refused, and still do. . refuse, to the damage of the said 

Plaintiff. . , of Dollars, . 

and therefore the said Plaintiff. . bring. . suit, etc. 



Plaintiff's Attorn^. 



COPY OF INSTRUMENT— AND AOOOUNT SUED ON. 



To Db. 

To goods, wares, and merchandise, sold and delivered $ 

To money lent and advanced. $ 

To money paid, laid out and expended $ 

To mon^ had and received, to and for the use of said 

Plaintiff $ 

To money due for interest and forbearance $ 

To labor, services, and^material $ 

To balance due on account stated $ 



PLAINTIFF'S AFFIDAVIT OF AMOUNT DUE 
Unttbd States CiBcnnT Coubt. 
Unttbd Statbs of Amebica, 
District of 



VS. 



.Tenn,A.D. 100. 
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being duly sworn, says that the demand of the plaintiff in the above en- 
titled cause is for 

and that there is due to the plaintiff from the defendant , after allow- 
ing to the defendant all just credits, deductions and set-offs, 

Dollars 



8UB8CRIBBD AND SWOKN 

TO before me, this 

day of 

190... 



NARR.— LABOR, GOODS, WARES, AND COMMON COUNTS, 
WITH AFFIDAVIT. 



Statbof. 



}- 



.COUKTT. 

In the Court of County. 

.Tbbic,A.D. 190.. 



Plaintiff in this suit, by Attorney. . . . , 

complain of 

Defendant in this suit, sunmioned, etc., of a plea of trespass, on the 

case on promises. 

Fob that. Whereas, The said Defendant , 

heretofore, to wit: on the day of in the year of our 

Lord one thousand nine hundred and at to wit: 

at said County 



And Whereas, also. The said Defendant afterwards, to wit: 

on the day of in the year of our Lord one 

thousand nine hundred and to wit: at the County aforesaid, 

became and indebted to the said Plaintiff in a large 

sum of money, to wit: the sum of Dollars, of lawful 

money, for the work and labor, care and diligence, attention and attendance, 

of the said Plaintiff by the said Plaintiff before that time done, 

performed, bestowed and given, in and about the goods, chattels, wares, 
machinery, property, premises, possessions and business of the said De- 
fendant and for the said Defendant , and at the special instance and 
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request of said Defendant , and also for divers materials and other i 

saiy things by the said Plaintiff before that time found, fumished, pro- 
vided, used and applied in and about that work, and labor for the said De- 
fendant. ... at the like special instance and request of said Defendant , 

and being so indebted to the said Plaintiff , the said Defendant in 

consideration thereof, afterwards, to wit: on the same day and year, and at 
the place aforesaid, undertook, and then and there faithfully promised the 

said Plaintiff well and truly to pay to said Plaintiff said sum of 

money last mentioned, when the said Defendant should be thereunto 

afterwards requested. 

And Wherbab, albo, Afterwards, to wit: on the same day and year, 

and at the place aforesaid, in consideration that the said Plaintiff had 

before that time done, performed, bestowed and given other work and labor, 

care and diligence, attention and attendance, of the said Plaintiff in 

and about the goods, chattels, wares, machinery, property, premises, pos- 
sessions and business of the said Defendant. . . . , at the request of said De- 
fendant. . . ., and had also, at the like special instance and request of said 

Defendant , before that time found, furnished, provided, used and applied 

divers other materials and necessary things in and about the said last men- 
tioned work and labor of the said Plaintiff the said Defendant 

undertook, and then and there faithfuUy promised the said Plaintiff. . . . 

well and truly to pay to the said Plaintiff , so much money as the last 

aforesaid work and labor and materials of said Plaintiff. ... at the time 
aforesaid, were reasonably worth, when said Defendant should be there- 
unto afterwards requested; and the said Plaintiff aver that the 

same, at said time, were reasonably worth the further large sum of 

DoLLAJis, of like lawful mon^, at the time and place 

aforesaid, whereof the said Defendant , afterwuds, to wit: at the time 

and (dace aforesaid, had notice. 

And Whxrbas, ▲use. The said Defendant. . . ., afterwards, to wit: 

on the same day and year, and at the place aforesaid, became and 

indebted to the said Plaintiff. ...ma huge sum of money, to wit: the sum 

of DoLLABS, of lawful money, for 

divers goods, wares and merchandise, by the said Plaintiff. . . . before that 

time sold and delivered to the said Defendant , and at the special instance 

and request of the said Defendant. . . ., and being so indebted to the said 

Plaintiff , the said Defendant in consideration thereof, afterwards, 

to wit: on the same day and year, and at the place aforesaid, undertook, 

and then and there faithfuUy promised the said Plaintiff well and truly 

to pay to the said Plaintiff the said sum of money last mentioned, when 

the said Defendant should be thereunto afterwards requested. 

And WnBREAS, auo. Afterwards, to wit: on the same day and year, 

and at the place aforesaid, in consideration that the said Plaintiff had 

before that time, at the like special instance and request of the said Defendant 

, sold and delivered to the said Defendant divers other goods, 

wares and merchandise of the said Plaintiff , the said Defendant 

then and there undertook and faithfully promised the said Plaintiff. . . . 
that the said Defendant .... would well and truly pay to the said Plaintiff. . . • 
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■o much money as the last aforesaid goods, waxes and merchandise, at the 
time of the sale and delivery thereof, were reasonably worth, when the said 

Defendant should be thereimto afterwards requested; and the said 

FlaintifiF aver. . . . that the said goods, wares and merchandise last 

mentioned, at the time of the sale and delivery thereof, were reasonably 

worth the further laige sum of money, to wit: the sum of 

DoLLABs, of like lawful money aforesaid, to wit: at the 

place aforesaid, whereof the said Defendant , afterwards, on the same 

day and year, and at the place aforesaid, had notice. 

And Wbsbbas, aubo, The said Defendant. . . . afterwards, to wit: 

on the same day and year, and at the {dace aforesaid, 

indebted to the said Plaintiff. ... in the further huge sum of money, to wit: 

the sum of Dollabs, of like lawful money, 

as aforesaid, for money before thai time lent and advanced by the said Plain- 
tiff to the said Defendant , and at the like request of the said De- 
fendant; and for other money by the said Plaintiff. . . . before that time 

paid, laid out and expended for the said Defendant , and at the like 

request of the said Defendant. . . . ; and for other money by the said De- 
fendant. . . . before that time had and received, to and for the use of the said 
Plaintiff. . . . ; and for other money before that time and then due and owing 
the said Plaintiff. . . ., for interest upon and for the forbearance of divers 
other sums of money, before that time and then due and owing from said 
Defendant. ... to said Plaintiff. . . . ; and being so indebted, the said De- 
fendant , in consideration thereof, afterwards, to wit: on the same day 

and year, and at the place aforesaid, imdertook, and then and there faithfully 

promised the said Plaintiff well and truly to pay unto the said Flamtiff 

the said several simis of money in this count mentioned, when the said De- 
fendant should be thereunto afterwards requested. 

AiVD Whbrbab, aubo, The said Defendant , afterwards, to wit: 

on the same day and year, and at the place aforesaid, accounted with the 
said Plaintiff. ... of and concerning divers other siuns of money, before that 

time due and owing from the said Defendant to the said Plaintiff. .,. . 

and then and there being in arrear and unpaid, and upon such accounting 

the said Defendant then and there found to be in arrear and 

indebted to the said Plaintiff. ... in the further laige sum of money, to wit: 
the sum of Dollabb, of like law- 
ful money as aforesaid. And being so found in arrear and indebted to the 
said Plaintiff , the said Defendant , in consideration thereof, after- 
wards, to wit: on the same day and year, and at the place aforesaid, imder- 
took, and then and there faithfully promised the said Plaintiff well and 

truly to pay unto the said Plaintiff. . . . the said sum of money last mentioned, 
when the said Defendant. . . . should be thereunto afterwards requested. 

NsvsBTHSLESS, The said Defendant (although often requested, 

etc.), ha. . . . not yet paid the several said sums of money above mentioned, 

or any or either of them, or any part thereof, to the said Plaintiff , but 

to pay the same, or any part thereof, to the said Plaintiff , the said De- 
fendant. . . . ha. . . . hitherto altogether refused, and still do. . . . refuse^ to 
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the damage of the said Plaintiff , of 

DoLLABB, and therefore the said Plaintiff bring suit, etc. 



Plaintiff's Attoniqr. 



COPY OP INSTRUMENT— AND ACCOUNT SUED ON. 



To Db. 

To goods, wares, and merchandise, sold and delivered. . .$ 

To money lent and advanced $ 

To money paid, laid out and expended $ 

To money had and received, to and for the use of said 

Phuntiff $ 

To money due for interest and forbearance $ 

To labor, services and nuLterial $ 

To balance due on account stated $ 



PLAINTIFF'S AFFIDAVIT OF AMOUNT DUE. 
Statu OF 



COUNTT. 



}- 



In TH* COUBT OF COURTT. 

Term, A D. 190. . 



being duly sworn, says that 

the demand of the Plaintiff in the above entitled cause, is for 



and that there is due to the plaintiff from the Defendant after 

allowing to the Defendant all just credits, deductions and set-offs 

Dollars. 

SuBSCBiBSD AKD SwoBN TO Before \ 

me, this day of }• 

190.... J 
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Ih tbe Court of Couhtt, 

STATB of iLLQfOIB, 



•:,.} 



.Term, A. D. 190. 
GotniTT OF. 



Flamti£F in this suit, by Attorney. . , oomplain of 



Defendant in this luit, summoned, etc., of a plea of 

irespaat, on the case on promises. 



(1) Fob that Whsbbab, the said defendant (2). 



heretofore, to wit: on the day of 

in the year of Our Lord One Thousand Nine Hundred , at 

, to wit: at , in the County 

aforesaid, made certain (3) 

And Whbbbab, also, the said defendant afterwards, to wit: on the 

day of in the 

year of our Lord One Thousand Nine Hundred 

in said Couhty, became and indebted to the said plamtiff 

in the further sum of Dollars, 

of lawful money of the United States of America, for money before that time 
lent and advanced by the said plaintiff to the said defendant. ., and at the 
special instance and request of the said defendant. . . And in the like sum 
for other money by the said plaintiff before that time paid, laid out, and ex- 
pended for the said defendant. . , and at the like special instance and request 
of the said defendant. . And in the like sum for other money by the said 
defendant before that time had and received to and for the use of the said 
plaintiff. . And in the like sum for other money before that time and then 
due and owing the sud plaintiff for interest upon and for the forbearance of 
divers other sums of money before that time and then due and owing from 
said defendant to said jdaintiff . . And in the like sum for goods, waxes and 
merchandise before that time sold and delivered by the said plaintiff to the 
said defendant at the like special instance and request of the said defendant. . 
And in the like sum for the price and value of woik then done and material 
for the same provided by the said plaintiff for the said defendant and at the 
like special request of the said defendant. . And being so indebted, the said 



(1) Erase from the begtnning of the first printed special count which you Insert In 
this declaration sufficient to use this printed conunenoement of a count beeLnnin? with 
••For that Whereas," etc 

(2) Insert here only the names of the defendants who were the defendants who 
were the makers of the instrument declared on In this count. 

(8) For use of special counts, see note on last pafe of this declaration. 
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defendant. . in oandderation thereof, afterwards, to wit: on the day and year 

aforesaid, and at the place last aforesaid undertook, 

and then and there faithfully promised the said i^aintiff well and truly to pay 
unto the said plaintiff. . the several sums of money in this count mentioned, 
when the said defendant should be thereunto afterwards requested. 

And Whssbab, albo, the said defendant. . , afterwards, to wit: on the 
day and year last aforesaid, and at the place last aforesaid, accounted together 
with the said plaintiff . . of and concerning divers other sums of money, before 

that time due and owing from the said defendant to the said plaintiff and 

then and there being in arrear. . and unpaid, and upon such aocoimting the 

said defendant. . then and there found to be in 

arrear. . and indebted to the said i^aintiff . . in the further sum of 

Dollars of like lawful money as aforesaid. 

And being so found in arrear. . and indebted to the said plaintiff. . the said 
defendant. . in consideration thereof afterwards, to wit: on the day and year 

last aforesaid, and at the place last aforesaid, undertook 

and then and there faithfully promised the said plaintiff. . well and truly to 
pay unto the said |daintiff . . the sum of mon^ last mentioned, when the said 
defendant. . should be thereunto afterwards requested. 

NBvurrujBLBBS, the said defendant. . (although often requested, etc., 

to wit: on the day when the said become due and payable, 

according to the tenor and effect thereof, and often times since, to wit: at the 
place last aforesaid), ha. . not yet paid the said several sums of money above 
mentioned, or any or either of them, or any part thereof, to the said plaintiff . . , 
but to pay the same or any part thereof, to the said plaintiff, .the said de- 
fendant. . ha. . hitherto whoUy neglected and refused, and still do. . neglect 

and refuse, to the damage of the said i^aintiff . . of 

Dollars, and therefore the said plaintiff., bring.. 

suit, etc. 



Plaintiff's Attorney. 



CX)Py OP INSTRUMENT— AND ACCOUNT SUED ON. 



To Db. 

To goods, wares, and merchandise, sold and delivered . . .$ 

To money lent and advanced $ 

To money paid, laid out, and expended $ 

To money had and received, to and for the use of said 

Plaintiff $ 

To money due for interest and forbearance $ 

To labor, services, and material $ 

To balance due on account stated $ 
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PLAINTIFF'S AFFIDAVIT OF AMOUNT DUE. 

Ck)UBT OF COUNTT. 

Term, A. D. 190 



VI. 



Statb of*. 



OOXTNTT OF. 



.being duly Bwora, 



gays, that the demand of the plaintiff in the above entitled oauae, is for 



and that there is due to the plaintiff, .from the defendant. . , after allowing to 

the defendant, .all just credits, deductions and set-offs, 

Dollars 



SuBSCBiBSD AND SwoBN TO before me this 
day A. D. 190 



NoTB. — ^This is a skeleton declaration designed to have printed special 
eounts inserted by eyelets or otherwise to fit the particular case where zuit is 
brought on a note or bill of exchange, under the Act of 1895, pages 1061 and 
1062, Hurd's Revised Statutes, 1895: For example, if a suit is brought on a 
note against the maker and guarantor, then a special count will be inserted 
against the maker and one against the guarantor. If the suit is brought 
against the maker, the first, second and third indorser and the guarantor, then 
a special printed count may be inserted against each of these parties, if made 
defendants in the suit. 



DECLARATION IN EJECTMENT. 

Statb of Ilunoib, 1 

OounttJ 

Term, A. D. 19. 



88. InTHB COUBTOF. 



CotJNTT, 



Plaintiff. . . in this Suit by , 

Attorney. . . come. . . and complain. 



defendant..., who. 
Vol. XI.— 17 



.summoned according 
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to the form of the Statute, in such case made and provided, in a plea of eject- 
ment. 

For That WmERSAS, The said Plaintiff on the 

day of in the year of our 

Lord One Thousand Nine Hundred and possessed of 

certain with the i4>purtenanoes, 

situate in in the said County, and known and 

described as follows, to-wit: 



which said premises the said Plaintiff daim. 



and the sud Plaintiff being so possessed thereof, 

the said Defendant afterwards, to-wit, on the 

day of in the year of our Lord 

One Thousand Nine Hundred and entered into the said 

premises, and ejected the said Plaintiff 

therefrom and imlawfutty withhold. . . from the said Plaintiff 

the possession thereof, to the damage of said Plaintiff. . . of 

Dollars, and, therefore, ...he... bring... suit, etc 



Attorney. . . for Plaintiff. 



DECLARATION IN TROVER. 
Two Couirre. 

In tee Court of Couhtt. 

Stateof. 1 Term, A. D. 19. .. 

Couhtt J 

Plaintiff..., by , Attorney..., complain... of 



Defendant . . . , summoned, etc., of a plea of trespass on the csjk: 

For That Wherkas, The said Plaintiff. . . heretofore, to-wit: on the 

day of in the year One Thousand 

Nine Hundred and to-wit: at 

in said County, w lawfully possessed as of . . .h own property 

of a certain goods and chattels, to-wit: 



of great value, to-wit: of the value of 

dollars. And being so possessed thereof, the said Plaintiff. . . afterwards, 
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to-wit: cm the day and year first above mentioned, at the County aforesaid 
casually lost the said goods and chattels 

out of his possession; and the same afterwards, to-wit: on the same day and 
year last aforesaid, at the county aforesaid, came to the possession of the 
said Defendant. . . by finding. Yet the said Defendant . . . well knowing the 

said 

goods and chatteb to be the property of the said Plaintiff. . . and fraudulently 

intending to deceive and defraud the said Phiintiff . . . in this behalf, ha 

not as yet delivered the said 

goods and chattels, or any or either of them, or any part thereof, to the said 

Plaintiff. . ., although often requested so to do, and ha hitherto wholly 

refused so to do; and afterwards, to-wit : on the same dky and year last afore- 
said, at the County aforesaid, converted and disposed of the said 

goods and chatteb to . . .h own use. 

And Whereas, Aiao, The said Plaintiff . . . , on the day last aforesaid, 

in the County aforesaid, w lawfully possessed, as of . . .h own 

pn^>erty, of certain other goods and chattds, to-wit: 

of the value of Dollars; and being so possessed 

thereof, the said Plaintiff... afterwards, to-wit: on the same day, there 

casually lost the last-mentioned goods and chattels out of ... h possession, 

and the same afterwards, to-wit: on the same day there came to the possession 
of the said Defendant ... by finding; yet the said Defendant . . . , well knowing 
the last-mentioned goods and chattels to be the property of the said Plain- 
tiff . . ., ha not as yet delivered the same, or any or either of them, or 

any part thereof, to the said Plaintiff though often thereto requested, 

but ha. . hitherto refused so to do, and afterwards, to-wit: on the same 
day, there converted and disposed of the hist mentioned goods and chattels 
to . . .h own use. 

Wherefore, The said Plaintiff. . . say. . . that ... he 

injured and ha sustained damage to the amount of 

Dollars, and, therefore, . . .he. . . bring h suit, etc. 



ntiff . . . Attorney. 



DECLARATION ON INSURANCE POLICY. 



State OF 



.Court, County, 

Term, 19. 



. COUNTT,/"' 

■ •••.• « ...•••••••••••».• 

plaintiff. . , who, a 
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the time the liability hereinafter mentioned accrued, were and ever once hav« 
been partnen, mxder the firm name and style of 



by attorney. . , complain of. 



the defendant, which is a corxwration, oiiganized and existing under the laws 

of the State of and which has been duly summoned, of 

a idea of trespass on the case on promises: 

For THAT, Whkbbas, TO-wrr: On the day of 

A. D. 19. . , at County aforesaid, the plamtiff interested 

in and the owner. . of the property mentioned and described 

in the policy of insurance hereinafter set forth, which was of the value of 

Dollars, 

and 80 continued to be until the destruction of the same by fire, as hereinafter 
mentioned; and the said defendant. . , on the same day, in consideration of a 
premium in money then and there paid to it therefor by the plaintiff. . , made 
and delivered to the plamtiff. . a policy of insurance, of which the following 
is a true copy, and thereby undertook and promised as is therein set forth, 
to-wit: 



And the plaintiff. . aver. . that afterwards, and before the expiration 

of the time limited in said policy, to-wit, on the day 

of A. D. 19. ... , the said property was accidentally, and 

by misfortune, totally consumed by fire, of which loss the said plaintiff. . 
forthwith gave notice to the defendant in writing, and as soon as possible 
thereafter, to-wit: on the same day, delivered to the defendant a particular 

account thereof under hand and verified by oath, and did 

at the same time dedare on oath what other insurance had been made on 
the same property, giving a copy of the written portion of each of said policies, 
and stating the whole value of the property insured, and the manner in which 
the building. . in which the loss occurred was occupied at the time of the 
loss, and who were the occupants, and how the fire originated, and did also 
at the time deliver to the defendant a certificate, under the hand and seal 
of a notary public most contiguous to the place of said fire, not concerned 
in said loss nor related to the plaintiff. . , that he, said notary, was acquainted 
with the character and circumstances of the plaintiff. . , and verily believed 

that really, and by misfortune, had sustained by 

said fire loss and damage to the amount of dollars, 

and did duly perfonn all the acts and things required of by 

said policy, and the defendant then and there received and accepted said proofii 
as satisfactory, and waived all objection thereto. 



Yet the said defendant, although often requested, and thou^ more than 
sixty days have elapsed since the deliveiy of said proofs of loss, has not paid 
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the said money or any part thereof to the plaintiff. ., but to pay the same 

has neglected and refused, to the damage of the plaintiff. . of 

dollars, and, 

therefore, bring. . suit, etc. 



Attorney. . for Plaintiff. . 



PLEA OF GENERAL ISSUE.— AFFIDAVIT OF MERITS AND 
NOTICE OF SET-OFF. 



Statb of Illinois, 
Coimty, 



' ISB. ^ 

iy. J Of 



the Court of County, 

the Term, A. D. 190. . . . 



ats, 



And tbb baid Defendant. 

by h Attorney , come. . 

and defend. . the wrong and injury when, etc., and say. . that . .he. . did not 
undertake or promise, in manner and form as the said plaintiff. . ^ .ha. . . . 

above thereof complained against . .h and of this . .h. . put 

upon the country, etc. 



State of Iujnoib, 
County. 



'' IsB. In 
ity.J 



Defendant's Attorney. 

the Court of County, 

Of the Term, A. D. 190.. . 



vs. 



being duly sworn, on oath says, that he 

IS defendant, .in the above entitled cause, and 

that he verily believes that said defendant. . h a good defense to said suit, 

upon the merits, to the whole of said plaintiff's demand. 



SuBBCBiBBD AND SwoBN TO Before me, 

this. day of 

A D.190 
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Statb of Illinoib, 



' I aa. Inl 

ity. J 



the Court of Cdimty, 

County. 



YB. 



Nature of Set-off. 



Thb Plaimtiw In the above entitled cause wiU take notice, that 

on the trial of this cause, under the general issue above pleaded, the defendant . . 

will give in evidence, and insist that the plaintiff. . w before and at 

the time of the oommencement of this suit, and still indebted to the 

defendant in the sum.of 

Dollars and 

Cents, for money before that time lent and advanced to said plaintiff by 

said defendant at said plaintiff's request.^ 



and also, in the like sum, for money before that time paid, laid out and ex- 
pended for said plaintiff. ... by the said defendant , at the like special 

instance and request of sud plaintiff ; and in the like sumfor mon^ 

before that time had and received by said plaintiff. ... to and for the use of 
said defendant. . . . ; and also in the like sum for goods, wares, and merchan- 
dise before that time sold and delivered by said defendant .... to said 
plaintiff. . . ., at the like special instance and request; and alao in the like sum 

for the labor, care and diligence of said defendant before that time done 

and perfonned by said defendant for said plaintiff , and at the like 

special instance and request of said i^aintiff ; and also in the like sum, for 

other money before that time and then due and owing the said defendant .... 
for interest upon and for the forbearance of diven other sums of money before 
that time and then due and owing from the said plaintiff. ... to the said 
defendant. . . . ; and also in the like sum, then and there found to be due and 
owing from said plaintiff.... to said defendant.... on an account stated 
between them; and the said defendant. . . . will on such trial offset and allow 
the said several sums of money so due and owing from said plaintiff. ... to 

said defendant against any sum the said i^aintiff may daim and 

prove in this action to be due h , and will ask the Court for a judg- 
ment against the said plaintiff for the balance, if any there be, due said 

defendant , together with costs, etc. 



Defendant's Attorney.... 



*If there is any special matter which it is desired to add to the notice, insert it hen 
conunexiciiig "And also in the like sum for." 
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COPY OF INSTRUMENT— AND ACCOUNT RELIED ON 
Under the foregoing Plea, and Notice of Set-off. 



PLEA OF GENERAL ISSUE— AFFIDAVIT OF BfERTTS. 
Statb of Illinoib. 1 , ^ 

\ B8. InTHB COUBT OF 

COUNTT J 

OF THB THRlf, A. D. 19 



COUMTT, 



ATB. 



And The said Defendant. . , 

by , . . h. . Attorney. . , oome. . and 

defend. . the wrong and injury when, etc., and say. . that . .h. . did not 
undertake or promise, in manner and fonn as the said Plaintiff. . ha. . above 

thereof complained against . .h. ., and of this . .h. . put 

upon the country, etc. 



Statb of Illinoib, 

COUNTT. 



;} 



Defendant's Attorney. . 
ss. In the Court of County, 

OF THS THRlf, A. D. 19. . . 



▼B. 



being duly sworn, on oath says 

that he is Defendant. . in the above entitled 

cause, and that he verily believes that said Defendant . . h . . a good defense 
to said suit, upon the merits, to the whole of said Plaintiff's demand; that 
the nature of said defense is as follows: 



SuBBCRiBSD AND SwoRN TO before me, 

this day of 

A. D. 19... 



Statb of Ilunoib, 1 

CotJNTTj 



In 



.Court of. ... • Cottmtt. 
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T8. 



> Nature of 8bt-off 



Tm PLADfTiFr. . In the above entitled cause will take notice, that 
on the trial of this cause under the general issue above pleaded, the De- 
fendant. . will give in evidence, and insist that the Pbuntiff. . w before 

and at the time of the comm«icement of this suit, and still indebted 

to the Defendant. . in the sum of 

Dollara and Cents, for money 

before that time lent and advanced to said Plaintiff. . by said Defendant. . 
at said Plaintiff's request.^ 



and also, in the like sum, for money before that time paid, laid out and ex- 
pended for said Plaintiff. . by the said Defendant. ., at the like special in- 
stance and request of said Plaintiff. . ; and in the like sum for money before 
that time had and received by said Plaintiff. . to and for the use of said De- 
fendant. . ; and also in the like sum for goods, wares and merchandise, before 
that time sold and delivered by said Defendant. . to said Plaintiff. ., at the 
like special instance and request; and also in the like sum for the labor, care 
and diligence of said Defendant. . before that time done and performed by 
said Defendant. . for said Plaintiff. ., and at the like special instance and 
request of said Plaintiff. . ; and also in the like sum for other money before 
that time and then due and owing the said Defendant. . for interest upon 
and for the forbearance of divers other sums of money before that time and 
then due and owing from the said Plaintiff. . to the said Defendant. . ; and 
also in the like sum, then and there found to be due and owing from said 
Plaintiff. . to said Defendant. . on an account stated between them; and the 
said Defendant. . will on such trial offset and allow the said several sums 
of money so due and owing from said Plaintiff. . to said Defendant. . against 
any sum the said Plaintiff. . may claim and prove in this action to be due 
. .h. . , and will ask the court for a judgment against the said Plaintiff. . for 
the balance, if any there be, due said Defendant. . , together with costs, etc. 

Defendant's Attom^. . 



COPY OF INSTRUMENT AND ACCOUNT RELIED ON, 

Undeb the Forbooino Plea, and Noticb of Ssivoff. 



^If there is any special matter which it is desired to add to the notice, insert 
it here, commencing "And also in the like sum for." 
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REPLEVIN.— PLEA OF NON-DETINET. 



Statbof 1 

County. J* 



AIB. 



In thb Court of County. 

Term, A. D. 19. . 



And the Defendant . . by h. . 

attorney, come. . and defend. . the wrong and injury, when, etc., and say. . 
that . .h. . do. . not detain the said goods and chattels in the said declaration 
mentioned, or any or either of them, or any part thereof, in manner or form as 
the Plaintiff. . ha. . above thereof complained against . .h. ., and of this 
. .h. . , the Defendant. . put • upon the countiy, etc. 



Attorney. . for Defendant. 



PLEA AND AFFIDAVIT OF MERITS FOR ONE DEFENDANT. 

Statb of Illinois, 1 

County of j 

In the Court of County, 

Term, A. D. 19.. 



ADB. 



And the said Defendant 

by his Attorney. . , comes and 

defends the wrong and injury when, etc., and says that he did not undertake 
or promise, in manner and fonn as the said Plaintiff. . ha. . above thereof 
oomi^ined against him, and of this he puts himself upon the country, etc. 



Defendant's Attorney. 
State of Ilunoib, 1 

County of J 

In the Court of County, 

Term, A. D. 19.. 
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being duly sworn, deposes and sayiy 

that he is the Defendant in the above entitled cause, and that he verily be- 
lieves he has a good defense to said suit upon the merits to the whole of the 
said Plaintiff's demand 



Subscribed and Swobn to before me 

this day of 

A.D. 19 



Qeik. 



PLEA AND AFFIDAVIT OF MERITS FOR ONE DEFENDANT. 

Statb OF lujNoia, 1^ i,|,«B CouirroF OomiTr, 

CoinnT OF. 

.Tnui9A.D. 190.. 



Of 



And the said Defendant 

by his Attorney. . , oomes and defends 

the wrong and injuiy when, etc., and says that he did not undertake or pro- 
mise, in manner and form as the said plaintiff. . ha. . above thereof com- 
plained against him, and of this he puts himself upon the countiy, etc. 



Statb of Ilunou, 
countt of. . 



\)' 



In 



Defendant's Attorn^. 
.OouBT OF County, 



Of 



.TxBM, A. D. 190. 



vs. 



being duly sworn, deposes and says, 

that he is the defendant in the above entitled cause, and that he verily be- 
lieves he has a good defense to said suit upon the merits to the whole of the 
said i^aintiff's demand 



Subscribed and Sworn to before me, 

this day of 

A.D. 190.. 

Qeik. 
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SPECIAL DEMURRER TO DECLARATION. 



Statb of Illinoib, 1 



V 88. In THE COXTET OP COUNTT, 

CoxmrTj 

Term, A. D. 190. . . 



▼B. 



And the Said Defendant. . ., By 

attorney. . ., oome. . . and defend. . . the wrong and injury, when, etc.. and 

Bay. . . that thef* 

Plaintiff's said declaration 

and the matters and things therein contained, in manner and form as the 
same are above set forth, are not sufficient in law for . . .h . . . , the said plain- 
tiff ... ; to maintain . . .h. . . aforesaid action against defendant. . ., 

and . . .h. . ., the said defendant. . ., not bound by law to answer 

the same, and this . . .h ready to verify. Wherefore, for 

want of a sufficient* •. 

declaration 

in this behalf, the said defendant. . ., pray. . . judgment, etc. 

And For causes of demurrer, the said defendant. . . shows to the Court 
the following: 



And Also, that the said declaration. . 



is in other respects uncertain, informal and insufficient, etc. 

By. 

Defendant... Attorney... 
*If to one or more counts in the declaration, here indicate. 



GENERAL DEMURRER TO DECLARATION. 

State of Illinoib, 1 
County, J "' In 



THE Court of Countt, 

Term A. D. 190 



▼8. 
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And TBS flAiD Defendant. ., , 

By , attorney. . , eome. . and 

defend. . the wrong and injury, when, etc., and eay. . that the* 

plainti£f'8 said declaration 



and the matterB and thingp therein contained, in manner and fonn as the 
flame are above set forth, are not sufficient in law for . .h. . , the said plaintiff. . , 

to maintain . .h. . aforesaid action against defendant. . , and 

. .h. . , the said defendant. . , not bound by law to answer the 

same, and this . .h ready to verify. Wherefore, for want of 

a sufficient* 

declaration 

in this behalf, the said defendant. . pray. . judgment, etc. 



Defendant. . Attorney. . 
*If to one or more counts in the dedarationi here indicate. 



Appendix A. 
TO FEDERAL PROCEDURE. 



RULES 

OF THB 

SUPREME COURT OF THE UNITED STATES. 



1. Clerk. 

1. The clerk of this court shall reside and keep 
the oflSoe at the seat of the National Government, and 
he shall not practice, either as attorney or counsellor, 
in this court, or in any other court, while he shall con- 
tinue to be clerk of this court. 

2. The clerk shall not permit any original record 
or paper to be taken from the court-room, or from the 
office, without an order from the court, except as 
provided by Rule 10. 

2. Attorneys and Counsellors. 

1. It shall be requisite to the admission of at- 
torneys or counsellors to practice in this court, that 
they shall have been such for three years past in the 
Supreme Courts of the states to which they respectively 
belong, and that their private and professional char- 
acter shall appear to be fair. 

2. They shall respectively take and subscribe 
the following oath or affirmation, viz. : 

I, , do solemnly swear [or affirm] 

that I will demean myself, as an attorney and counsellor 
of this court, uprightly, and according to law; and 
that I will support the Constitution of the United 
States. 

960 
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3. Practice. 
This court considers the former practice of the 
Ck)iirts of King's Bench and of Chancery, in England, 
as affording outlines for the practice of this court; and 
will, from time to time, make such alterations therein 
as circumstances may render necessary. 

4. Bill of Exceptions. 
The judges of the Circuit and District Courts shall 
not allow any bill of exceptions which shall contain 
the charge of the court at large to the jury in trials at 
common law, upon any general exception to the whole 
of such charge. But the party excepting shall be 
required to state distinctly the several matters of law 
in such charge to which he excepts; and those matters 
of law, and those only, shaU be inserted in the bill of 
exceptions and allowed by the court. 

5. Process. 

1. All process of this court shall be in the name 
of the President of the United States. 

2. When process at common law or in equity 
shaU issue against a state, the same shall be served on 
the governor, or chief executive magistrate, and 
attorney-general of such state. 

3. Process of subpoena, issuing out of this court, 
in any suit in equity, shaU be served on the defendant 
sixty days before the return-day of the said process; 
and if the defendant, on such service of the subpoena, 
shall not appear at the return-day, the complainant 
shall be at liberty to proceed ex parte. 

6. Motions. 

1. All motions to the court shall be reduced to 
writing, and shall contain a brief statement of the facts 
and objects of the motion. 
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2. One hour on each side shall be allowed to the 
aigument of a motion, and no more, without special 
leave of the court, granted before the argument begins. 

3. No motion to dismiss, except on special assign- 
ment by the court, shall be heard, unless previous 
notice has been given to the adverse party, or the 
counsel or attorney of such party. 

4. All motions to dismiss writs of error and ap- 
peals, except motions to docket and dismiss under 
Rule 9, must be submitted in the first instance on 
printed briefs or arguments. If the court desires fur- 
ther argument on that subject, it will be ordered in 
connection with the hearing on the merits. The party 
moving to dismiss shall serve notice of the motion, 
with a copy of his brief of argument, on the coimsel 
for plaintiff in error or appellant of record in this court, 
at least three weeks before the time fixed for submitting 
the motion, in all cases except where the counsel to be 
notified resides west of the Rocky Mountains, in which 
case the notice shall be at least thirty days. Affidavits 
of the deposit in the mail of the notice and brief to the 
proper address of the counsel to be served, duly post- 
paid, at such time as to reach him by due course of 
mail, the three weeks or thirty days before the time 
fixed by the notice, will be regarded as prima fade 
evidence of service on counsel who reside without the 
District of C!olumbia. On proof of such service, the 
motion will be considered, unless, for satisfactory 
reasons, further time be given by the court to either 
party. 

5. There may be united, with a motion to dismiss 
a writ of error or an appeal, a motion to affirm on the 
ground that, although the record may show that this 
court has jurisdiction, it is manifest the writ or appeal 
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was taken for delay only, or that the question on which 
the jurisdiction depends is so frivolous as not to need 
further argument. 

6. The court will not hear arguments on Satimiay 
(unless for special cause it shall order to the contraiy), 
but will devote that day to the other business of the 
court. The motion-day shall be Monday of each week; 
and motions not required by the rules of the court to 
be put on the docket shall be entitled to preference 
immediately after the reading of opinions, if such mo- 
tions shall be made before the court shall have entered 
upon the hearing of a case upon the docket. 

7. Law Library. 

1. During the session of the court, any gentleman 
of the bar having a case on the docket, and wishing to 
use any book or books in the law library, shall be at 
liberty, upon application to the derk of the court, to 
receive an order to take the same (not exceeding at 
any one time three) from the library, he being thereby 
responsible for the due return of the same within a 
reasonable time, or when required by the clerk. It 
shall be the duty of the clerk to keep, in a book for that 
purpose, a record of all books so delivered, which are 
to be charged against the party receiving the same. 
And in case the same shall not be so returned, the party 
receiving the same shall be responsible for and forfeit 
and pay twice the value thereof, and also one dollar 
per day for each day's detention beyond the limited 
time. 

2. The clerk shall deposit in the law library, to be 
there carefully preserved, one copy of the printed 
record in every case submitted to the court for its con- 
sideration, and of all printed motions, briefs, or argu- 
ments filed therein. 
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3. The marshal shall take charge of the books of 
the court; together with such of the duplicate law- 
books as Congress may direct to be transferred to the 
court, and arrange them in the conference-room, which 
he shall have fitted up in a proper manner; and he shall 
not permit such books to be taken therefrom by any 
one except the justices of the court. 

8. Writ op Error, Return and Record. 

1. The clerk of the court to which any writ of 
error may be directed shall make return of the same, 
by transmitting a true copy of the record, and of the 
assignment of errors, and of all proceedings in the case, 
under his hand and the seal of the court. 

2. In all cases brought to this court, by writ of 
error or appeal, to review any judgment or decree, the 
clerk of tiie court by which such judgment or decree 
was rendered shall annex to and transmit with the 
record a copy of the opinion or opinions filed in the 
case. 

3. No case will be heard until a complete record, 
containing in itself, and not by reference, all the papers, 
exhibits, depositions, and other proceedings which are 
necessary to the hearing in this court, shall be filed. 

4. Whenever it shall be necessary or proper, in 
the opinion of the presiding judge in any Circuit Court, 
or District Court exercising Circuit-Court jurisdiction, 
that original papers of any kind should be inspected 
in this court upon writ of error or appeal, such presid- 
ing judge may make such rule or order for the safe- 
keeping, transporting, and return of such original 
papers as to him may seem proper, and this court will 
receive and consider such original papers in connection 
with the transcript of the proceedings. 

Vol XI —18. 
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5. All appeals, writs of error, and citations must 
be made returnable not exceeding thirty days from the 
day of signing the citation, whether the return day fall 
in vacation or in term time, and be served before the 
return day* 

6. The record in cases of admiralty and maritime 
jurisdiction, when under the requirements of law the 
facts have been found in the court below, and the power 
of review is limited to the determination of questions 
of law arising on the record, shall be confined to the 
pleadings, the findings of fact, and conclusions of law 
thereon, the bills of exceptions, the final judgment or 
decree, and such interlocutory orders and decrees as 
may be necessary to a proper review of the case, 

9. Docketing Cases. 

1. It shall be the duty of the plaintiff in error or 
appellant to docket the case and file the record thereof 
with the clerk of this court by or before the return 
day, whether in vacation or in term time. But, for 
good cause shown, the justice or judge who signed the 
citation, or any justice of this court, may enlarge the 
time, by or before its expiration, the order of enlarge- 
ment to be filed with the clerk of this court. If the 
plaintiff in error or appellant shall fail to comply with 
this rule, the defendant in error or appellee may have 
the cause docketed and dismissed upon producing a 
certificate, whether in term time or vacation, from the 
clerk of the court wherein the judgment or decree was 
rendered, stating the case and certifying that such 
writ of error or appeal has been duly sued out or al- 
lowed. And in no case shall the plaintiff in error or 
appellant be entitled to docket the case and file the 
record after the same shall have been docketed and 
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dismissed under this rule, unless by order of the court. 

2. But the defendant in error or appellee may, 
at his option, docket the case and file a copy of the 
record with the clerk of this court; and, if the case is 
docketed and a copy of the record filed with the clerk 
of this court by the plaintiff in error or appellant within 
the period of time above limited and prescribed by 
this rule, or by the defendant in error or appellee at 
any time thereafter, the case shall stand for argument. 

3. Upon the filing of the transcript of a record 
brought up by writ of error or appeal, the appearance 
of the counsel for the party docketing the case shall 
be entered, 

4. In all cases where the period of thirty days is 
mentioned in Rule 8, it shall be extended to sixty days 
in writs of error and appeals from California, Ch^gon, 
Nevada, Washington, New Mexico, Utah, Arizona, 
Montana, Wyoming, North Dakota, South Dakota, 
Alaska and Idaho. 

10. Printing Records. 

1. In aU cases the plaintiff in error or appellant, 
on docketing a case and filing the record, shall enter 
into an undertaking to the clerk, with surety to his 
satisfaction, for the payment of his fees, or otherwise 
satisfy him in that behalf. 

2. The clerk shall cause an estimate to be made 
of the cost of printing the record, and of his fee for 
preparing it for the printer and supervising the print- 
ing, and shall notify to the party docketing the case 
the amount of the estimate. If he shall not pay it 
within a reasonable time, the clerk shall notify the ad- 
verse party, and he may pay it. If neither party shall 
pay it, and for want of such payment the record shall 
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not have been printed when a case is reached in the 
regular call of the docket, after March 1, 1884, the case 
shall be dismissed. 

3. Upon payment by either party of the amount 
estimated by the clerk, twenty-five copies of the record 
shall be printed, under his supervision, for the use of 
the court and of counsel. 

4. In cases of appellate jiurlsdiction the original 
transcript on file shall be taken by the clerk to the 
printer. But the derk shall cause copies to be made 
for the printer of such original papers, sent up under 
Rule 8, section 4, as are necessary to be printed; and 
of the whole record in cases of original jiuisdiction. 

5. The clerk shall supervise the printing, and see 
that the printed copy is properly indexed. He shall 
distribute the printed copies to the justices and the 
reporter, from time to time, as required, and a copy 
to the counsel for the respective parties. 

6. If the actual cost of printing the record, to- 
gether with the fee of the derk, shall be less than the 
amount estimated and paid, the amount of the differ- 
ence shall be refunded by the clerk to the party paying 
it. If the actual cost and derk's fee shall exc^ the 
estimate, the amount of the excess shall be paid to the 
clerk before the delivery of a printed copy to either 
party or his counsel. 

7. In case of reversal, affirmance, or dismissal, 
with costs, the amount of the cost of printing the 
record and of the clerk's fee shaU be taxed against the 
party against whom costs are given, and shall be in* 
serted in the body of the mandate or other proper 
process. 

8. Upon the clerk's producing satisfactory evi- 
dence, by affidavit or the acknowledgment of the 
parties or their sureties, of having served a copy of the 
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bill of fees due by them respectively, in this court, on 
such parties or their sureties, an attachment shall 
issue against such parties or sureties, respectively, to 
compel payment of said fees. 

9, The plaintiff in error or appellant may, within 
ninety days after filing the record in this court, file 
with the clerk a statement of the errors on which he 
intends to rely, and of the parts of the record which 
he thinks necessary for the consideration thereof, and 
forthwith serve on the adverse party a copy of such 
statement. The adverse party, within ninety days 
thereafter, may designate in writing, filed with the 
clerk, additional parts of the record which he thinks 
material; and, if he shall not do so, he shall be held to 
have consented to a hearing on the parts designated 
by the plaintiff in error or appellant. K parts of the 
record shall be so designated by one or both of the 
parties, the derk shall print those parts only; and the 
court will consider nothing but those parts of the record, 
and the errors so stated. If at the hearing it shall ap- 
pear that any material part of the record has not been 
printed, the writ of error or appeal may be dismissed, 
or such other order made as the circumstances may 
appear to the court to require. If the defendant in 
error or appellee shall have caused imnecessary parts 
of the record to be printed, such order as to costs may 
be made as the court shall think proper. 

The fees of the clerk under Rule 24, section 7, 
shall be computed, as at present, on the folios in the 
record as filed, and shall be in full for the performance 
of his duties in the execution thereof. 

11. Translations. 

Whenever any record transmitted to this court 
upon a writ of error or appeal shall contain any docu- 
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ment, paper, testimony, or other proceedings in a 
foreign language, and the record does not also contain 
a translation of such document, paper, testimony, or 
other proceeding, made under the authority of the 
inferior court, or admitted to be correct, the record 
shall not be printed; but the case shall be reported to 
this court by the clerk, and the court will thereupon 
remand it to the inferior court, m order that a transla- 
tion may be there supplied and inserted in the record. 

12. Further Proof. 

1. In all cases where further proof is ordered by 
the court, the depositions which may be taken shall be 
by a commission, to be issued from this court, or from 
any Circuit Court of the United States. 

2. In all cases of admiralty and maritime jiuisdic- 
tion, where new evidence shaJl be admissible in this 
court, the evidence by testimony of witnesses shall be 
taken under a commission to be issued from this court, 
or from any Circuit Court of the United States, under 
the direction of any judge thereof; and no such com- 
mission shall issue but upon interrogatories, to be filed 
by the party applying for the commission, and notice 
to the opposite party or his agent or attorney, accom- 
panied with a copy of the interrogatories so filed, to 
file cross-interrogatories within twenty days from the 
service of such notice ; Provided, however, That nothing 
in this rule shall prevent any party from giving oral 
testimony in open court in cases where by law it is 
admissible. 

13. Objections to Evidence in the Record. 

In all cases of equity or admiralty jurisdiction, 
heard in this court, no objection shall hereafter be 
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allowed to be taken to the admissibility of any deposi- 
tion, deed, grant, or other exhibit found in the record 
as evidence, unless objection was taken thereto in the 
court below and entered of record; but the same shall 
otherwise be deemed to have been admitted by con- 
sent. 

14. Certiorari. 

No certiorari for diminution of the record will be 
hereafter awarded in any case, unless a motion therefor 
shall be made in writing, and the facts on which the 
same is founded shall, if not admitted by the other 
party, be verified by affidavit. And all motions for 
certiorari must be made at the first term of the entry 
of the case; otherwise, the same will not be granted, 
unless upon special cause shown to the court, account- 
ing satisfactorily for the delay. 

15. Death op a Party. 

1. Whenever, pending a writ of error or appeal in 
this court, either party shall die, the proper representa- 
tives in the personalty or realty of the deceased party, 
according to the nature of the case, may voluntarily 
come in and be admitted parties to the suit, and there- 
upon the case shall be heard and determined as in other 
cases; and if such representatives shall not voluntarily 
become parties, then the other party may suggest the 
death on the record, and thereupon, on motion, obtain 
an order that unless such representatives shall become 
parties within the first ten days of the ensuing term, 
the party moving for such order, if defendant in error, 
shall be entitled to have the writ of error or appeal dis- 
missed; and if the party so moving shall be plaintiff in 
error, he shall be entitled to open the record, and on 
hearing have the judgment or decree reversed, if it be 



280 APPENDIX A. 

erroneous: Provided, however, That a copy of every 
such order shall be printed in some newspaper of gen- 
eral circulation within the state, territory, or district 
from which the case is brought, for three successive 
weeks, at least sixty days before the beginning of the 
term of the Supreme Court then next ensuing. 

2. When the death of a party is suggested, and the 
representatives of the deceased do not appear by the 
tenth day of the second term next succeeding the 
suggestion, and no measures are taken by the opposite 
party within that time to compel their appearance, the 
case shall abate. 

3. When either party to a suit in a Circuit Coiui; 
of the United States shall desire to prosecute a writ 
of error or appeal to the Supreme Court of the United 
States, from any final judgment or decree, rendered in 
the Circuit Court, and at the time of suing out such 
writ of error or appeal the other party to the suit shall 
be dead and have no proper representative within the 
jurisdiction of the court which rendered such final 
judgment or decree, so that the suit can not be revived 
in that court, but shall have a proper representative 
in some state or territory of the United States, the 
party desiring such writ of error or appeal may procure 
the same, and may have proceeding? on such judgment 
or decree superseded or stayed in the same manner as 
is now allowed by law in other cases, and shall there- 
upon proceed with such writ of error or appeal as in 
other cases. And within thirty dajna after the com- 
mencement of the term to which such writ of error or 
appeal is returnable, the plaintiff in error or appellant 
shall make a suggestion to the court, supported by 
affidavit, that the said party was dead when the writ 
of error or appeal was taken or sued out, and had no 
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proper representative within the jurisdiction of the 
court which rendered said judgment or decree^ so that 
the suit could not be revived in that courts and that 
said party had a proper representative in some state 
or territory of the United States, and stating therein 
the name and character of such representative, and the 
state or territory in which such representative resides; 
and, upon such suggestion, he may, on motion, obtain 
an order that, imless such representative shall make 
himself a party within the first ten dasns of the ensuing 
term of the court, the plaintiff in error or appellant 
shall be entitled to open the record, and, on hearing, 
have the judgment or decree reversed, if the same be 
erroneous; Provided, however. That a proper citation 
reciting the substance of such order shall be served 
upon such representative, either personally or by being 
left at his residence, at least sixty days before the 
beginning of the term of the Supreme Court then next 
ensuing: And provided, also, That in every such case 
if the representative of the deceased party does not 
appear by the tenth day of the term next succeeding 
said suggestion, and the measures above provided to 
compel the appearance of such representative have not 
been taken within the time as above required, by the 
opposite party, the case shall abate: And provided, 
also, That the said representative may at any time 
before or after said suggestion come in and be made a 
party to the suit, and thereupon the case shall proceed, 
and be heard and determined as in other cases. 

16. No Appearance op Plaintiff. 

Where no counsel appears and no brief has been 
filed for the plaintiff in error or appellant, when the 
case is called for trial, the defendant may have the 
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plaintiff called and the writ of error or appeal dismissed, 
or may open the record and pray for an affirmance. 

17- No Appearance of Defendant, 

Where the defendant fails to appear when the case 
is called for trial, the coml may proceed to hear an 
argument on the part of the plaintiff and to give judg- 
ment according to the right of the case. 

18. No Appearance op Either Party. 

When a case is reached in the regular call of the 
docket, and there is no appearance for either party, 
the case shall be dismissed at the cost of the plaintiff. 

19. Neither Party Ready at Second Term. 

When a case is called for argument at two succes- 
sive terms, and upon the call at the second term neither 
party is prepared to argue it, it shall be dismissed at 
the cost of the plaintiff, unless sufficient cause is shown 
for further postponement. 

20. Printed Arguments. 

1. In all cases brought here on writ of error, ap- 
peal, or otherwise, the court will receive printed argu- 
ments without regard to the number of the case on the 
docket, if the counsel on both sides shall choose to sub- 
mit the same within the first ninety days of the term; 
tind, in addition, appeals from the Court of Claims 
may be submitted by both parties within thirty days 
after they are docketed, but not after the first day of 
April; but twenty-five copies of the arguments, signed 
by attomeys or counsellors of this court, must be first 
filed. 

2. When a case is reached in the regular call of the 
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docket; and a printed argument shall be filed for one 
or both parties, the case shall stand on the same footing 
as if there were an appearance by counsel. 

3. When a case is taken up for trial upon the regu- 
lar call of the docket, and argued orally in behalf of 
only one of the parties, no printed argument for the 
opposite party will be received, unless it is filed before 
the oral argument begins, and the court will proceed 
to consider and decide the case upon the ex parte argu- 
ment. 

4. No brief or argument will be received, either 
through the clerk or otherwise, after a case has been 
argued or submitted, except upon leave granted in 
open court after notice to opposing counsel. 

21. Briefs. 

1. The counsel for plaintiff in error or appellant 
shall file with the clerk of the court, at least six days 
before the case is called for argument, twenty-five 
copies of a printed brief, one of which shall, on applica- 
tion, be furnished to each of the counsel engaged upon 
the opposite side. 

2. This brief shall contain, in the order here stated : 

(1) A concise abstract, or statement of the case, 
presenting succinctly the questions involved and the 
manner in which they are raised. 

(2) A specification of the errors relied upon, which 
in cases brought up by writ of error, shall set out 
separately and particularly each error asserted and 
intended* to be urged; and in cases brought up by ap- 
peal the specification shall state, as particularly as 
may be, in what the decree is alleged to be erroneous. 
When the error alleged is to the admission or to the 
rejection of evidence, the specification shall quote the 
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full substanoe of the evidenoe admitted or rejected. 
When the error alleged is to the charge of Hie court, 
the specification shall set out the part referred to 
totidem verbis^ whether it be instructions given or in- 
structions refused. When Hxe error alleged is to a rul- 
ing upon the report of a master, the specification shall 
state the exception to the report and the action of the 
court upon it. 

(3) A brief of the argument, exhibiting a clear 
statement of the points of law or fact to be discussed, 
with a reference to the pages of the record and the 
authorities relied upon in support of each point. When 
a statute of a state is cited, so much thereof as may be 
deemed necessary to the decision of the case shall be 
printed at length. 

3. The counsel for a defendant in error or an ap- 
pellee shall file with the derk twenty-five printed 
copies of his argument, at least three dasns before the 
case is called, for hearing. His brief shall be of like 
character with that required of the plaintiff in error or 
appellant, except that no specification of errors shall 
be required, and no statement of the case, unless that 
presented by the plaintiff in error or appellant is con- 
troverted. 

4. When there is no assignment of errors, as re- 
quired by section 997 of the Revised Statutes, counsel 
will not be heard, except at the request of the court; 
and errors not specified according to this rule will be 
disregarded; but the court, at its option, may notice a 
plain error not assigned or specified. 

5. When, according to this rule, a plaintiff in error 
or an appellant is in default, the case may be dismissed 
on motion; and when a defendant in error or an ap- 
pellee is in default, he will not be heard, except on con- 
sent of his adversary, and by request of the court. 
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6. Where no oral argument is made for one of the 
parties, only one counsel will be heard for the adverse 
party. 

22. Oral Arguments. 

1. The plaintiff or appellant in this court shall 
be entitled to open and conclude the argument of the 
case. But when there are cross-appeals they shall be 
argued together as one case, and the plaintiff in the 
court below shall be entitled to open and conclude the 
argument. 

2. Only two coimsel will be heard for each i)arty 
on the argument of a case. 

3. Two hours on each side will be allowed for the 
argument, and no more, without special leave of the 
court, granted before the argument begins. The time 
thus allowed may be apportioned between the counsel 
on the same side, at their discretion: Provided, al- 
ways, That a fair opening of the case shall be made by 
the party having the opening and closing arguments. 

23. Interest. 

1. In cases where a writ of error is prosecuted to 
this court, and the judgment of the inferior court is 
affirmed, the interest shall be calculated and levied, 
from the date of the judgment below until the same is 
paid, at the same rate that similar judgments bear 
interest in the courts of the state where such judgment 
is rendered. 

2. In all cases where a writ of error shall delay 
the proceedings on the judgment of the inferior court, 
and shall appear to have been sued out merely for de- 
lay, damages at a rate not exceeding 10 per cent, in 
addition to interest, shall be awarded upon the amount 
of the judgment. 
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3. The same rule shall be applied to decrees for 
the payment of money in cases in equity, unless other- 
wise ordered by this court. 

4. In cases in admiralty, damages and interest 
may be allowed if specially directed by the court. 

24. Costs. 

1. In all cases where any suit shall be dismissed 
in this court, except where the diBTnissal shall be for 
want of jurisdiction, costs shall be allowed to the de- 
fendant in error or appellee, imless otherwise agreed 
by the parties. 

2. In all cases of affirmance of any judgment or 
decree in this court, costs shaU be allowed to the de- 
fendant in error or appellee, imless otherwise ordered 
by the court. 

3. In cases of reversal of any judgment or decree 
in this court, costs shall be allowed to the plaintiff in 
error or appellant, unless otherwise ordered by the 
court. The cost of the transcript of the record from 
the court below shall be a part of such costs, and be 
taxable in that court as costs in the case. 

4. Neither of the foregoing sections shall apply to 
cases where the United States are a party; but in such 
cases no costs shall be allowed in this court for or 
against the United States. 

5. In all cases of the dismisflal of any suit in this 
court, it shall be the duty of the clerk to issue a man- 
date, or other proper process, in the nature of a pro- 
cedendoy to the court below, for the purpose of inform- 
ing such court of the proceedings in this court, so that 
further proceedings may be had in such court as to law 
and justice may appertain. 

6. When costs are allowed in this court, it shall 
be the duty of the clerk to insert the amount thereof 
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in the body of the mandate, or other proper process, 
sent to the court below, and annex to the same the bill 
of items taxed in detail. 

7. In pursuance of the Act of March 3, 1883, 
authorizing and empowering this court to prepare a 
table of fees to be chaiged by the clerk of this court, 
the following table is adopted : 

For docketing a case and filing and indorsing the 
transcript of the record, five dollars. 

For entering an appearance, twenty-five cents. 

For entering a continuance, twenty-five cents. 

For filing a motion, order, or other paper, twenty- 
five cents. 

For entering any rule, or for making or copying 
any record or other paper, twenty cents per folio of 
each one hundred words. 

For transferring each case to a subsequent docket 
and indexing the same, one dollar. 

For entering a judgment or decree, one dollar. 

For every search of the records of the court, one 
dollar. 

For a certificate and seal, two dollars. 

For receiving, keeping, and paying money in pur- 
suance of any statute or order of court, two per cent 
on the amount so received, kept and paid. 

For an admission to the bar and certificate under 
seal, ten dollars. * 

For preparing the record or a transcript thereof 
for the printer, indexing the same, supervising the 
printing and distributing the printed copies to the 
justices, the reporter, the law library, and the parties 
or their coimsel, fifteen cents per folio. 

For making a manuscript copy of the record, when 
required under Rule 10, twenty cents per folio, but 
nothing in addition for supervising the printing. 
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For issuing a writ of error and accompanying 
papers, five dollars. 

For mandate or other process, five dollars. 

For filing briefs, five dollars for each party appear- 
ing. 

For every copy of any opinion of the comt or any 
justice thereof, certified imder seal, one dollar for every 
printed page, but not to exceed five dollars in the 
whole for any copy. 

25. Opinions op the Court. 

1. All opinions delivered by the court shall, im- 
mediately upon the delivery thereof, be handed to the 
clerk to be recorded. And it shall be the duty of the 
derk to cause Hie same to be forthwith recorded, and 
to deliver a copy to the reporter as soon as the same 
shall be recorded. 

2. The original opinions of the court shall be filed 
witli the clerk of this court for preservation. 

3. Opinions printed under the supervision of the 
justices delivering the same need not be copied by the 
clerk into a book of records; but at the end of each 
term the clerk shall cause such printed opinions to be 
bound in a substantial maimer into one or more vol- 
umes, and when so bound they shall be deemed to have 
been recorded within the meaning of this rule. 

26. Call and Order op the Docket. 

1. The court, on the second day in each term, wiU 
commence calling the cases for argument in the order 
in which they stand on the docket, and proceed from 
day to day during the term in the same order (except 
as hereinafter provided) ; and if the parties, or either 
of them, shall be ready when the case is called, the 
same will be heard; and if neither party shall be ready 



FEDERAL PROCEDURE. 289 

to proceed in the argument, the case shall go down to 
the foot of the docket, unless some good and satisfac- 
tory reason to the contrary shall be shown to the court. 

2. Ten easels only shall be considered as liable to 
be called on each day during the term. But on the 
coming in of the court on each day the entire number 
of such ten cases will be called, with a view to the dis- 
position of such of them bs are not to be argued. 

3. Criminal cases may be advanced by leave of 
the court on motion of either party. 

4. Cases once adjudicated by this court upon the 
merits, and again brought up by writ of error or appeal, 
may be advanced by leave of the court on motion of 
either party. 

5. Revenue and other cases in which the United 
States are concerned, which also involve or aflfect some 
matter of general public interest, may also by leave of 
the court be advanced on motion of the Attorney- 
General. 

6. All motions to advance cases must be printed, 
and must contain a brief statement of the matter in- 
volved, with the reasons for the application. 

7. No other case will be taken up out of the order 
on the docket, or be set down for any particular day, 
except under special and peculiar circumstances to be 
shown to the court. Every case which shall have been 
called in its order and passed and put at the foot of the 
docket shall, if not again reached during the term it 
was called, be continued to the next term of the court. 

8. Two or more cases, involving the same question, 
may, by the leave of the court, be heard together, but 
they must be argued as one case. 

9. If, after a case has been passed under circum- 
stances which do not place it at the foot of the docket, 

Vol XI.— 19. 
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the parties shaU desire to have it heard, they may file 
with the clerk their joint request to that effect, and the 
case shall then be by him reinstated for call ten cases 
after that under argument, or next to be called at the 
end of the day the request is filed. If the parties will 
not unite in such a request, either may move to take 
up the case, and it shall then be assigned to such place 
upon the docket as the court may direct. 

10. No stipulation to pass a case without placing 
it at the foot of the docket will be recognized as binding 
upon the court. A case can only be so passed upon 
application made and leave granted in open court. 

27. Adjournment. 

The court will, at every term, announce on what 
day it will adjourn at least ten days before the time 
wMch shall be fixed upon, and the court will take up 
no case for argument, nor receive any case upon printed 
briefs, within three days next before the day fixed upon 
for adjoimiment. 

28. Dismissing Cases in Vacation. 

Whenever the plaintiff and defendant in a writ of 
error pending in this court, or the appellant and ap- 
pellee in an appeal, shall in vacation, by their attorneys 
of record, sign and file with the clerk an agreement in 
writing, directing the case to be dismissed, and specify- 
ing the terms on which it is to be dismissed as to costs, 
and shall pay to the clerk any fees that may be due to 
him, it shall be the duty of the clerk to enter the case 
dismissed, and to give to either party requesting it a 
copy of the agreement filed; but no mandate or other 
process shall issue without an order of the court. 
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29. Supersedeas. 

Supersedeas bonds in the Circuit Courts must be 
taken, with good and sufficient security^ that the 
plaintiflf in error or appellant shall prosecute his writ 
or appeal to effect, and answer all damages and costs 
if he fail to make his plea good. Such indenmity, 
where the judgment or decree is for the recovery of 
money not otherwise secured, must be for the whole 
amount of the judgment or decree, including just dam- 
ages for delay, and costs and interest on the appeal; 
but in all suits where the property in controversy 
necessarily follows the event of the suit, as in real ac- 
tions, replevin, and in suits on mortgages, or where the 
property is in the custody of the marshal under ad- 
miralty process, as in case of capture or seizure, or 
where the proceeds thereof, or a bond for the value 
thereof, is in the custody or control of the court, in- 
denmity in all such cases is only required in an amoimt 
sufficient to secure the sum recovered for the use and 
detention of the property, and the costs of the suit, 
and just damages for delay, and costs and interest on 
the appeal. 

30. Rehearing. 

A petition for rehearing after judgment can be 
presented only at the term at which judgment is en- 
tered, unless by special leave granted during the term; 
and must be printed and briefly and distinctly state 
its grounds, and be supported by certificate of counsel; 
and will not be granted, or permitted to be argued, 
unless a justice who concurred in the judgment desires 
it, and a majority of the court so determines. 

31. Form op Printed Records and Briefs. 
All records, arguments, and briefs printed for the 
use of the court must be in such form and size that they 
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can be conveniently bound together, so as to make an 
ordinary octavo volume. 

32. Writs of Error and Appeals Under the Act 

OF February 25, 1889, Chapter 236. 

Cases brought to this court by writ of error or 
appeal under the Act of February 26, 1889, chapter 
236, or under section 5 of the Act of March 3, 1891, 
chapter 517, where the only question in issue is the 
question of the jurisdiction of the court below, will be 
advanced on motion and heard under the rules pre- 
scribed by Rule 6 in regard to motions to dismiss writs 
of error and appeals. 

33. Models, Diagrams, and Exmsris of Materials. 

1. Models, diagrams, and exhibits of material 
forming part of the evidence taken in the court below, 
in any case pending in this court, on writ of error or 
appeal, shall be placed in the custody of the marshal 
of this court at least one month before the case is heard 
or submitted. 

2. All models, diagrams, and exhibits of material, 
placed in the custody of the marshal for the inspection 
of the court on the hearing of a case, must be taken 
away by the parties within one month after the case is 
decided. When this is not done, it shall be the duty 
of the marshal to notify the counsel in the case, by 
mail or otherwise, of the requirements of this rule; and 
if the articles are not removed within a reasonable 
time after the notice is given, he shall destroy them, 
or make such other disposition of them as to him may 
seem best. 

34. Custody op Prisoners on Habeas Corpus. 
1. Pending an appeal from the final decision of 
any court or judge declining to grant the writ of habeas 
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corpus, the custody of the prisoner shall not be dis- 
turbed. 

2. Pending an appeal from the final decision of 
any court or judge discharging the writ after it has 
been issued, the prisoner shall be remanded to the 
custody from which he was taken by the writ, or shall, 
for good cause shown, be detained in custody of the 
court or judge, or be enlarged upon recognizance as 
hereinafter provided. 

3. Pending an appeal from the final decision of 
any court or judge discharging the prisoner, he shall 
be enlarged upon recognizance, with surety, for appear- 
ance to answer the judgment of the Appellate Court, 
except where, for special reasons, sureties ought not 
to be required. 

35. Assignment of Errors. 

1. Where an appeal or a writ of error is taken 
from a District Court or a Circuit Court direct to this 
court, under section 5 of the act entitled '^An act to 
establish Circuit Courts of Appeals and to define and 
regulate in certain cases the jurisdiction of the courts 
of the United States, and for other purposes,'^ ap- 
proved March 3, 1801, the plaintiff in error or appellant 
shall file with the clerk of the court below, with his 
petition for the writ of error or appeal, an assign- 
ment of errors, which shall set out separately and par- 
ticularly each error asserted and intended to be urged. 
No writ of error or appeal shall be allowed until such 
assignoMnt of errors shall ham been filed. When the 
error alleged is to the admission or to the rejection of 
evidence, the assignment of errors shall quote the full 
substance of the evidence admitted or rejected. When 
the error alleged is to the chai^ of the court, the as- 
signment of errors shall set out the part referred to 
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totidem verbis, whether it be in instructions given or in 
instructions refused. Such assignment of errors shall 
form part of the transcript of the record, and be printed 
with it. When this is not done counsel will not be 
heard, except at the request of the court; and errors 
not assigned according to this rule will be disregarded, 
but the court, at its option, may notice a plain error 
not assigned. 

2. The plaintiff in error or appellant shall cause 
the record to be printed, according to the provisions 
of sections 2, 3, 4, 5, 6 and 9, of Rule 10. 

36. Appeals and Wmts of Error. 

1. An appeal or a writ of error from a Circuit 
Court or a District Court, direct to this court, in the 
cases provided for in sections 5 and 6 of the act en- 
titled '*An act to establish Circuit Courts of Appeals, 
and to define and regulate in certain cases the juris- 
diction of the courts of the United States, and for 
other purposes,'' approved March 3, 1891, may be 
allowed, in term time or in vacation, by any justice 
of this court, or by any circuit judge within his circuit, 
or by any district judge within his district, and the 
proper security be taken and the citation signed by 
him, and he may also grant a supersedeas and stay of 
execution or of proceedings, pending such writ of error 
or appeal. 

2. Where such writ of error is allowed in the 
case of a conviction of an infamous crime, or in any 
other criminal case in which it will lie xmder said sec- 
tions 6 and 6, the Circuit Court or District Court, or 
any justice or judge thereof, shall have power, after the 
citation is served, to admit the accused to bail in such 
amount as may be fixed. 
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37. Cases from Circuit Court of Appeals. 

1. Where, under section 6 of the said act^ a 
Circuit Court of Appeals shall certify to this court a 
question or proposition of law, concerning which it 
desires the instruction of this court for its proper 
decision, the certificate shall contain a proper state- 
ment of the facts on which sudi question or proposition 
of law arises. 

2. If application is thereupon made to this court 
that the whole record and cause may be sent up to it 
for its consideration, the party making such applica- 
tion shall, as a part thereof, furnish this court with a 
certified copy of the whole of said record. 

3. Where application is made to this court under 
section 6 of the said act to require a case to be certified 
to it for its review and determination, a certified 
copy of the entire record of the case in the Circuit 
Court of Appeals shall be furnished to this court by 
the applicant, as part of the application. 

38. Interest, Costs, and Fees. 

The provisions of Rules 23 and 24 of this court, 
in regard to interest and costs and fees, shall apply to 
writs of error and appeals and reviews under the pro- 
visions of sections 5 and 6 of the said act. 
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RULES OF PRACTICE FOR THE COURTS OF 
EQUITY OF THE UNITED STATES. 

Preliminary Regulations. 

(1) The circuit courts, as courts of equity, shall 
be deemed always open for the purpose of filing bills, 
answei^s, and other pleadings, for issuing and returning 
mesne and final process and commissions, and for mak- 
ing and directing all interlocutory motions, orders, 
rules, and other proceedings preparatory to the hear- 
ing of all causes upon their merits. 

(2) The clerk's ofiice shall be open, and the clerk 
shall be in attendance therein, on the first Monday of 
every month, for the purpose of receiving, entering, 
entertaining, and disposing of all motions, rules, orders, 
and other proceedings which are grantable of course, 
and applied for or had by the parties, or their solicitors, 
in all causes pending in equity, in pursuance of the 
rules hereby prescribed. 

(3) Any judge of the Circuit Court, as well in 
vacation as in term, may, at chambers, or on the rule 
days at the clerk's office, make and direct all such 
interlocutory orders, rules, and other ^proceedings, 
preparatory to the hearing of all causes upon their 
merits, in the same manner and with the same effect 
as Hie Circuit Court could make and direct the same 
in term, reasonable notice of the application therefor 
being first given to the adverse party, or his solicitor, 
to appear and show cause to the contrary at the next 

ao7 
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rule day thereafter, unless some other time is assigned 
by the judge for the hearing. 

(4) All motions, rules, orders, and other proceed- 
ings made and directed at chambers, or on rule days 
at the clerk's office, whether special or of course, shall 
be entered by the clerk in an order book, to be kept at 
the clerk's office, on the day when they are made and 
directed; which book shall be open at all office hours 
to the free inspection of the parties in any suit in equity, 
and their solicitors. And, except in cases where per- 
sonal or other notice is specially required or directed, 
such entry in the order book shall be deemed sufficient 
notice to the parties and their solicitors, without fur- 
ther service thereof, of all orders, rules, acts, notices, 
and other proceedings entered in such order book 
touching any and all the matters in the suits to and 
in which they are parties and solicitors. And notice 
to the solicitors shall be deemed notice to the parties 
for whom they appear, and whom they represent, in 
all cases where personal notice on the parties is not 
otherwise speciaUy required. Where the solicitors 
for all the parties in a suit reside in or near the same 
town or city, the judges of the Circuit Court may, by 
rule, abridge the time for notice of rules, orders, or 
other proceedings not requiring personal service on 
the parties, in their discretion. 

(5) All motions and applications in the clerk's 
office for the issuing of mesne process and final process 
to enforce and execute decrees; for filing bills, answers, 
pleas, demurrers, and other pleadings; for making 
amendments to bills and answers; for taking bills pro 
confessOy for filing exceptions; and for other proc^- 
ings in the clerk's office which do not, by the rules 
hereinafter prescribed, require any allowance or order 
of the court, or of any judg@ thereof — shall be deemed 
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motions and applications, grantable of course by the 
clerk of the court. But the same may be suspended 
or altered or rescinded by any judge of the court, upon 
special cause shown. 

(6) All motions for rules or orders and other pro- 
ceedings, which are not grantable of course, or without 
notice, shall, unless a different time be assigned by a 
judge of the court, be made on a rule day, and entered 
in the order book, and shall be heard at the rule day 
next after that on which the motion is made. And if 
the adverse party or his solicitor shall not then appear, 
or shall not show good cause against the same, the 
motion may be heard by any judge of the court ex 
parte, and granted, as if not objected to, or refused, 
in his discretion. 

(7) The process of subpoena shall constitute the 
proper mesne process in all suits in equity, in the first 
instance, to require the defendant to appear and 
answer the exigency of the bill; and unless otherwise 
provided in these rules, or specially ordered by the 
Circuit Court, a writ of attachment, and, if the defend- 
ant cannot be found, a writ of sequestration, or a writ 
of assistance to enforce a delivery of possession, as the 
case may require, shall be the proper process to issue 
for the purpose of compelling obedience to any inter- 
locutory or final order or decree of the court. 

(8) Final process to execute any decree may, if 
the decree be solely for the payment of money, be by 
writ of execution, in the form used in the Circuit Court 
in suits at conunon law in actions of assumpsit If 
the decree be for the performance of any specific act — 
as, for example, for the execution of a conveyance of 
land, or the delivering up of deeds or other documents 
— ^the decree shall in all cases prescribe the time within 
which the act shall be done, of which the defendant 
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shall be bound, without further service, to take notice; 
and upon affidavit of the plaintiff, filed in the clerk's 
office, that the same has not been complied with 
within the prescribed time, the derk shall issue a writ 
of attachment against the delinquent party, from 
which, if attached thereon, he shall not be discharged, 
unless upon a full compliance with the decree and the 
payment of all costs, or upon a special order of the 
court or of a judge thereof, upon motion and affidavit, 
enlarging the time for the performance thereof. If 
the delinquent party cannot be foimd, a writ of se- 
questration shall issue against his estate upon the re- 
turn of turn est inventus^ to compel obedience to the 
decree. 

(9) When any decree or order is for the delivery 
of possession upon proof made by affidavit of a de- 
mand and refusal to obey the decree or order, the party 
prosecuting the same shall be entitled to a writ of 
assistance from the derk of the court. 

(10) Every person, not being a party in any cause, 
who has obtained an order, or in whose favor any order 
shall have been made, shall be enabled to enforce 
obedience to such order by the same process aa if he 
were a party to the cause; and every person, not being 
a party in any cause, against whom obedience to any 
order of the court may be enforced, shall be liable to 
the same process for enforcing obedience to such order 
as if he were a party in the cause. 

Service of Process. 

(11) No process of subpoena shall issue from the 
clerk's office in any suit in equity until the bill is filed 
in the office. 

(12) Whenever a bill is ffied, the clerk shall issue 
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the process of subpoena thereon, as of course, upon the 
application of the plaintiff, which shall contain the 
Christian names, as well as the surnames, of the parties, 
and shall be returnable into the clerk's office the next 
rule day, or the next rule day but one, at the election 
of the plaintiff, occurring after twenty da3rs from the 
time of the issuing thereof. At the bottom of the sub- 
poena shall be placed a memorandum that the defend- 
ant is to enter his appearance in the suit in the clerk's 
office on or before the day at which the writ is return- 
able; otherwise, the bill may be taken pro confesso. 
Where there are more than one defendant, a writ of 
subpoena may, at the election of the plaintiff, be sued 
out separately for each defendant, except in the case 
of husband and wife defendants, or a joint subpoena 
against all the defendants. [Amended December 17, 
1900. 180 U. S., 641.] 

(13) The service of all subpoenas shall be by a 
delivery of a copy thereof by the officer serving the 
same, to the defendant personally, or by leaving a 
copy thereof at the dwelling house or usual place of 
abode of each defendant, with some adult person who 
is a member or resident in the family. 

(14) Whenever any subpoena shall be returned 
not executed as to any defendant, the plaintiff shall 
be entitled to another subpoena, toties guoties, against 
such defendant, if he shall require it, until due service 
is made. 

(15) The service of all process, mesne and final, 
shall be by the marshal of the district, or his deputy, 
or by some other person specially appointed by the 
court for that purpose, and not otherwise. In the 
latter case the person serving the process shall make 
affidavit thereof. 
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(16) Upon the return of the subpoena as served 
and executed upon any defendant, the clerk shall enter 
the suit upon his docket as pending in the court, and 
shall state the time of the entry. 

Appearance. 

(17) The appearance day of the defendant shall 
be the rule day to which the subpoena is made return- 
able, provided he has been served with the process 
twenty da3rs before that day; otherwise, his appear- 
ance day shall be the next rule day succeeding the rule 
day when the process is returnable. The appearance 
of the defendant, either personally or by his solicitor, 
shall be entered in the order book on the day Hiereof 
by the clerk. 

Bills Taken Pro Confessg. 

(18) It shall be the duty of the defendant, unless 
the time shall be otherwise enlarged, for cause shown, 
by a judge of the court, upon motion for that purpose, 
to file his plea, demurrer, or answer to the bill in the 
clerk's office on the rule day next succeeding that of 
entering his appearance. In default thereof, the 
plaintiff may, at his election, enter an order as of course 
in the order book that the bill be taken pro confesso, 
and thereupon the cause shall be proceeded in ex parte, 
and the matter of the bill may be decreed by the court 
at any time after the expiration of thirty days from 
and after the entry of said order, if the same can be 
done without an answer, and is proper to be decreed; 
or the plaintiff, if he requires any discovery or answer 
to enable him to obtain a proper decree, shall be en- 
titled to process of attachment against the defendant 
to compel an answer; and the defendant shall not^ 
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when arrested upon such process, be discharged there- 
from, unless upon filing his answer, or otherwise com- 
plying with such order as the court or a judge thereof 
may direct, as to pleading to or fully answering the bill, 
within a period to be fixed by the court or judge, and 
undertaking to speed the cause. 

(19) When the bill is taken pro confessOy the court 
may proceed to a decree at any time after the expira- 
tion of thirty days from and after the entry of the order 
to take the bill pro confessOy and such decree rendered 
shall be deemed absolute, unless the court shall at the 
same term set aside the same, or enlarge the time for 
filing the answer, upon cause shown upon motion and 
affidavit of the defendant. And no such motion shall 
be granted, unless upon the payment of the costs of 
the plaintiff in the suit up to that time, or such part 
thereof as the court shall deem reasonable, and unless 
the defendant shall undertake to file his answer within 
such time as the court shall direct, and submit to such 
other terms as the court shall direct, for the purpose 
of speeding the cause. 

Frame of Bills. 

(20) Every bill, in the introductory part thereof, 
shall contain the names, places of abode, and citizen- 
ship of all the parties, plaintiffs and defendants, by and 
against whom the bill is brought. The form, in sub- 
stance, shall be as follows: 'To the Judges of the 
Circuit Court of the United States for the District of 

: A. B., of , and a citizen of the 

State of , brings this his bill against C. D., 

of y and a citizen of the State of , 

and E. F., of , and a citizen of the State of 

. And thereupon your orator complains 

and says that,'' etc. 
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(21) The plaintifiF, in his biU, ehaU be at liberty to 
omit, at his option, the part which is usually called 
the ' 'common confederacy" dause of the bill, averring 
a confederacy between the defendants to injure or 
defraud the plaintiff; also, what is commonly called 
the ''chargmg part" of the bill, setting forth the 
matters or excuses whidi the defendant is supposed 
to intend to set up by way of defense to the bill; also, 
what is commonly called the ''jurisdiction" clause of 
the bill — ^that the acts complained of are contrary to 
equity, and that the defendant is without any remedy 
at law; and the bill shall not be demurrable therefor. 
And the plaintiff may, in the narrative or stating part 
of his bill, state and avoid by counter averments, at 
his option, any matter or thing which he supposes will 
be insisted upon by the defendant by way of defense 
or excuse to the case made by the plaintiff for relief. 
The prayer of the bill shall ask the special relief to 
whidi the plaintiff supposes himself entitled, and also 
shall contain a prayer for general relief; and if an in- 
junction, or a writ of ne exeat regnoy or any other special 
order pending the suit is required, it shall also be 
specially asked for. 

(22) If any person, other than those named as 
defendants in the bill, shall appear to be necessary or 
proper parties thereto, the bill shall aver the reason 
why they are not made parties, by showing them to be 
without the jurisdiction of the court, or that they 
cannot be joined without ousting the jurisdiction of 
the court as to the other parties. And as to persons 
who are without the jurisdiction, and may properly 
be made parties, the bill may pray that process may 
issue to make them parties to the bill if they should 
come within the jurisdiction. 

(23) The prayer for process of subpoena in the 
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bill shall contain the names of all the defendants 
named in the introductory part of the bill, and if any 
of them are known to be infants under age, or other- 
wise, under guardianship, shall state the fact, so that 
the court may take order thereon as justice may require, 
upon the return of the process. If an injunction, or 
a writ of ne exeat regno, or any other special order pend- 
ing the suit is asked for in the prayer for relief, that 
shall be sufficient without repeating the same in the 
prayer for process. 

(24) Every bill shall contain the signature of 
coimsel annexed to it, which shall be considered as an 
affirmation on his part that upon the instructions given 
to him, and the case laid before him, there is good 
ground for the suit in the nmnner in which it is framed. 

(25) In order to prevent unnecessary costs and 
expenses, and to promote brevity, succinctness, and 
directness in the allegations of bills and answers, the 
regular taxable costs for every bill and answer shall in 
no case exceed the sum which is allowed in the State 
court of chancery in the district, if any there be; but 
if there be none, then it shall not exceed the sum of 
three dollars for every bill or answer. 

Scandal and Impertinence in Bills. 

(26) Every bill shall be expressed in as brief and 
succinct terms as it reasonably can be, and shall con- 
tain no unnecessary recitals of deeds, documents, con- 
tracts, or other instruments, in haec verba, or any other 
impertinent matter, or any scandalous matter not 
relevant to the suit. If it does, it may, on exceptions, 
be referred to a master by any judge of the court for 
impertinence or scandal; and if so found by him, the 
matter shall be expunged at the expense of the plaintiff, 

Vol. XI.— 20. 
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and he shall pay to the defendant all his costs in the 
suit up to that time, unless the court or a judge thereof 
shall otherwise order. If the master shall report that 
the bill is not scandalous or impertinent, the plaintiff 
shall be entitled to all costs occasioned by the reference. 

(27) No order shall be made by any judge for refer- 
ring any bill, answer, or pleading, or other matter or pro- 
ceeding depending before the court for scandal or im- 
pertinence, imless exceptions are taken in writing, and 
signed by counsel, describing the particular passages 
which are considered to be scandalous or impertinent, 
nor imless the exceptions shall be filed on or before the 
next rule day after the process on the bill shall be re- 
turnable, or after the answer or pleading is filed. And 
such order, when obtained, shall be considered as 
abandoned, imless the party obtaining the order shall, 
without any unnecessary delay, procure the master to 
examine and report for the same on or before the next 
succeeding rule day, or the master shall certify that 
further time is necessary for him to complete tibe ex- 
amination. 

Amendment of Bills. 

(28) The plaintiff shall be at liberty, as a matter 
of course, and without pa3rment of costs, to amend his 
bill in any matter whatsoever, before any copy has 
been taken out of the clerk's office, and in any small 
matters afterwards, such as filing blanks, correcting 
errors of dates, misnomer of parties, misdescription 
of premises, clerical errors, and generally in matters 
of form. But if he amend in a material point (as he 
may do of course) after a copy has been so taken, be- 
fore any answer or plea or demurrer to the bill, he shall 
pay to the defendant the costs occasioned thereby, and 
shall, without delay, furnish him a fair copy Uiereof 
iree of expense, with suitable references to the places 
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where the same are to be inserted. And if the amend- 
ments are nimierous, he shall furnish in like manner 
to the defendant a copy of the whole bill as amended; 
and if there be more than one defendant, a copy shall 
be furnished to each defendant affected thereby. 

(29) After an answer or plea or demurrer is put in, 
and before replication, the plaintiff nmy, upon motion 
or petition, without notice, obtain an order from any 
judge of the court to amend his bill on or before the 
next succeeding rule day, upon payment of costs, or 
without pa3nnent of costs, as the court or a judge 
thereof may in his discretion direct. But after replica- 
tion filed, the plaintiff shall not be permitted to with- 
draw it, and to amend his bill, except upon a special 
order of a judge of the court, upon motion or petition, 
after due notice to the other party, and upon proof by 
affidavit that the same is not made for the purpose of 
vexation or delay, or that the nmtter of the proposed 
amendment is material, and could not with reasonable 
diligence have been sooner introduced into the bill, 
and upon the plaintiff's subndtting to such other terms 
as may be imposed by the judge for speeding the cause. 

(30) If the plaintiff so obtaining any order to 
amend his bill after answer or plea or demurrer, or 
after replication, shall not file his amendments or 
amended bill, as the case may require, in the clerk's 
office, on or before the next succeeding rule day, he 
shall be considered to have abandoned the same, and 
the cause shall proceed as if no application for any 
amendment had been made. 

Demurrers and Pleas. 

(31) No demurrer or plea shall be allowed to be 
filed to any bill, unless upon a certificate of coimsel 
that in his opinion it is well foimded in point of law, 
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and supported by the affidavit of the defendant that 
it is not interposed for delay, and, if a plea, that it is 
true in point of fact. 

(32) The defendant may at any time before the 
bill is taken for confessed, or afterwards with the leave 
of the court, demur of plead to the whole bill, or to 
part of it, and he may demiur to part, plead to part, and 
answer as to the residue; but in every case in which 
the bill specially charges fraud or combination, a plea 
to such part must be accompanied with an answer 
fortifying the plea, and explicitly den3ring the fraud 
and combination, and the facts on which the charge 
is founded. 

(33) The plaintiff may set down the demurrer or 
plea to be argued, or he may take issue on the plea. 
If, upon an issue, the facts stated in the plea be deter- 
mined for the defendant, they shall avail him as far 
as in law and equity they ought to avail him. 

(34) If, upon the hearing, any demurrer or plea 
is overruled,. the plaintiff shall be entitled to his costs 
in the cause up to that period, unless the coiLrt shall 
be satisfied that the defendant had good ground in 
point of law or fact to interpose the same, and it was 
not interposed vexatiously or for delay. And upon 
the overruling of any plea or demurrer, the defendant 
shall be assigned to answer the bill, or so much thereof 
as is covered by the plea or denaurrer, the next succeed- 
ing rule day, or at such other period as, consistently 
with justice and the rights of the defendant, the same 
can, in the judgment of the court, be reasonably done; 
in default whereof, the bill shall be taken against 
him jiTO confessOy and the matter thereof proceeded 
in and decreed accordingly. 

(35) If, upon the hearing, any demurrer or plea 
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fihall be allowed, the defendant shall be entitled to his 
costs; but the court may, in its discretion, upon motion 
of the plaintiff, allow him to amend his bill upon such 
terms as it shall deem reasonable. 

(36) No demurrer or plea shall be held bad and 
overruled, upon argument, only because such demurrer 
or plea shall not cover so much of the bill as it might 
by law have extended to. 

(37) No demurrer or plea shall be held bad and 
overruled, upon argument, only because the answer 
of the defendant may extend to some part of the same 
matter as may be covered by such demurrer or plea. 

(38) If the plaintiff shall not reply to any plea, or 
set down any plea or demurrer for argument, on the 
rule day when the same is filed, or on the next succeed- 
ing rule day, he shall be deemed to admit the truth and 
sufficiency thereof, and his bill shall be dismissed as of 
course, unless a judge of the court shall allow him 
further time for that purpose. 

Answers. 

(39) The rule that, if the defendant submits to 
answer, he shall answer fully to all the matters of the 
bill, shall no longer apply in cases where he might, by 
plea, protect himself from such answer and discovery. 
And the defendant shall be entitled in all cases, by 
answer, to insist upon all matters of defense (not being 
matters of abatement, or to the character of the parties, 
or matters of form) in bar of or to the merits of the bill, 
of which he may be entitled to avail himself by a plea 
in bar; and in such answer he shall not be compellable 
to answer any other matters than he would be compell- 
able to answer and discover upon filing a plea in bar, 
and an answer in support of such plea, touching the 
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matters set forth in the bill to avoid or repel the bar 
or defense. ThuS| for example, a bona fide purchaser 
for a valuable consideration, without notice, may set 
up that defense by way of answer instead of plea, and 
shall be entitled to the same protection, and shall not 
be compellable to make any further answer or discovery 
of his title than he would be in any answer in support 
of such plea. 

(40) A defendant shall not be bound to answer 
any statement or chai^ge in the bill, imless especially 
and particularly interrogated thereto; and a defendant 
shall not be bound to answer any interrogatory in the 
bill except those interrc^tories which such defendant 
is required to answer; and where a defendant shall 
answer any statement or charge in the bill to which he 
is not interrogated, only by stating his ignorance of the 
matter so stated or charged, such answer shall be 
deemed impertinent. 

December Term, 1852. 

Ordered that the fortieth rule, heretofore adopted 
and promulgated by this court as one of the rules of 
practice in suits in equity in the circuit courts, be, and 
the same is hereby, repealed and annulled; and it shall 
not hereafter be necessary to interrogate a defendant 
specially and particularly upon any statement in the 
bill, unless the complainant desires to do so, to obtain 
a discovery. 

(41) The interrogatories contained in the inter- 
rogating part of the bill shall be divided as conveniently 
as may be from each other, and numbered consecu- 
tively, 1 2, 3, etc.; and the interrogatories which each 
defendant is required to answer shall be specified m a 
note at the foot of the bill, in the form or to the effect 
following; that is to say: 'The defendant (A. B.) is 
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required to answer the interrogatories numbered, re- 
spectively, 1, 2, 3/' etc.; and the office copy of the bill 
taken by each defendant shall not contain any inter- 
rogatories except those which such defendant is so re- 
quired to answer, unless such defendant shall require 
to be fiunished with a copy of the whole bill. If the 
complainant, in his bill, shall waive an answer imder 
oath, or shall only require an answer under oath with 
regard to certain specified interrogatories, the answer 
of the defendant, though under oath, except such part 
thereof as shall be directly responsive to such inter- 
rogatories, shall not be evidence in his favor, unless the 
cause be set down for hearing on bill and answer only, 
but may nevertheless be used as an affidavit, with the 
same effect as heretofore, on a motion to grant or dis- 
solve an injunction, or on any other incidental motion 
in the cause ; but this shall not prevent a defendant from 
becoming a witness in his own behalf, under section 
three of the act of Congress of July 2, 1864. [The 
preceding sentence was added at the December Term, 
1871.] 

(42) The note at the foot of the bill, specifying 
the interrogatories which each defendant is required 
to answer, shall be considered and treated as part of 
the bill; and the addition of any such note to the bill, 
or any alteration in or addition to such note after the 
bill is filed, shall be considered and treated as an 
amendment of the bill. 

(43) Instead of the words of the bill now in use, 
preceding the interrogating part thereof, and beginning 
with the words, "To the end, therefore,'' there shall 
hereafter be used words in the form or to the effect 
following: 'To the end, therefore, that the said de- 
fendants may, if they can, show why yoiur orator should 
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not have the relief hereby prayed, and may, upon their 
several and respective corporal oaths, and according 
to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, full, 
true, direct, and perfect answer make to such of the 
several interrogatories hereinafter numbered and set 
forth, as by the note hereimder written they are re- 
spectively required to answer; that is to say: (1) 
Whether, etc. (2) Whether, etc/' 

(44) A defendant shall be at liberty, by answer, 
to decline answering any interrogatory, or part of any 
interrogatory, from answering which he might have 
protected himself by demurrer; and he shall be at 
liberty so to decline notwithstanding he shall answer 
other parts of the bill, from which he might have pro- 
tected himself by demurrer. 

(45) No special replication to any answer shall be 
filed; but if any matter alleged in the answer shall 
make it necessary for the plaintiff to amend his bill, 
he may have leave to amend the same, with or without 
the payment of costs, as the court or a judge thereof 
may in his discretion direct. 

(46) In every case where an amendment shall be 
made after answer filed, the defendant shall put in a 
new or supplemental answer on or before the next 
succeeding rule day after that on which the amend- 
ment or amended bill is filed, imless the time is en- 
larged or otherwise ordered by a judge of the court, 
and upon his default the like proceedings may be had 
as in cases of an omission to put in an answer, 

Parties to Bills. 

(47) In all cases where it shall appear to the court 
that persons who might otherwise be deemed neces- 
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sary or proper parties to the suit cannot be made 
parties by reason of their being out of the jurisdiction 
of the court, or incapable otherwise of being made 
parties, or because their joinder would oust the juris- 
diction of the coiui) as to the parties before the court, 
the coiul; may, in their discretion, proceed in the cause 
without making such persons parties; and in such cases 
the decree shall be without prejudice to the rights of 
the absent parties. 

(48) Where the parties on either side are very 
numerous, and cannot, without manifest inconveni- 
ence and oppressive delays in the suit, be all brought 
before it, the court in its discretion may dispense with 
making all of them parties, and may proceed in the 
suit, having sufficient parties before it to represent all 
the adverse interests of the plaintiffs and the defend- 
ants in the suit properly before it; but in such cases 
the decree shall be without prejudice to the rights and 
claims of all the absent parties. 

(49) In all suits concerning real estate which is 
vested in trustees by devise, and such trustees are com- 
petent to sell and give discharges for the proceeds of 
the sale, and for the rents and profits of the estate, 
such trustees shall represent the persons beneficially 
interested in the estate, or the proceeds or the rents 
and profits, in the same manner and to the same ex- 
tent as the executors or administrators in suits con- 
cerning personal estate represent the persons benefici- 
ally interested in such personal estate; and in such 
cases it shall not be necessary to nmke the persons 
beneficially interested in such real estate, or rents and 
profits, parties to the suit; but the coiul; may, upon 
conisideration of the matter on the hearing, if it shall 
BO think fit, order such persons to be made parties. 

(50) In suits to execute the trusts of a will, it 
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shall not be necessary to make the heir at law a party; 
but the plaintiff shall be at liberty to make the heir at 
law a party where he desires to have the will estab- 
lished against him. 

(51) In all cases in which the plaintiff has a joint 
and several demand against several persons, either as 
principals or sureties, it shall not be necessary to bring 
before the court as parties to a suit concerning such 
demand all the persons liable thereto, but the plaintiff 
may proceed against one or more of the persons sever- 
ally liable. 

(52) Where the defendant shall, by his answer, 
suggest that the bill is defective for want of parties; 
the plaintiff shall be at liberty, within fourteen days 
after answer filed, to set down the cause for argument 
upon that objection only; and the purpose for which 
the same is so set down shall be notified by an entry, 
to be made in the clerk's order book, in the form or to 
the effect following (that is to say) : ''Set down upon 
the defendant's objection for want of parties.'' And 
where the plaintiff shall not so set down his cause, but 
shall proceed therewith to a hearing, notwithstanding 
an objection for want of parties taken by the answer, 
he shall not, at the hearing of the cause, if the defend- 
ant's objection shall than be allowed, be entitled as of 
course to an order for liberty to amend his bill by add- 
ing parties. But the court, if it thinks fit, shall be at 
liberty to dismiss the bill. 

(53) If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of parties, 
not having by plea or answer taken the objection, and 
therein specified by name or description of parties to 
whom the objection applies, the court, if it shall think 
fit, shall be at liberty to make a decree saving the 
rights of the absent parties. 
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Nominal Parties to Bills. 

(54) Where no account, payment, conveyance, 
or other direct rehef is sought against a party to a suit, 
not being an infant, the party, upon service of the 
subpoena upon him, need not appear and answer the 
bill, unless the plaintiff specially requires him so to do 
by the prayer of his bill; but he may appear and 
answer at his option, and, if he does not appear and 
answer, he shall be boimd by all the proceedings in 
the cause. If the plaintiff shall require him to appear 
and answer, he shall be entitled to the costs of all the 
proceedings against him, imless the court shall other- 
wise direct. 

(55) Whenever an injunction is asked for by the 
bill to stay proceedings at law, if the defendant do not 
enter his appearance, and plead, demur, or answer to 
the same, within the time prescribed therefor by these 
rules, the plaintiff shall be entitled, as of course, upon 
motion without notice, to such injimction. But special 
injunctions shall be grantable only upon due notice 
to the other party by the court in term, or by a judge 
thereof in vacation, after a hearing, which may be 
ex parte, if the adverse party does not appear at the 
time and place ordered. In every case where an in- 
junction, either the common injimction or a special 
injunction, is awarded in vacation, it shall, unless 
previously dissolved by the judge granting the same, 
continue imtil the next term of the court, or until it 
is dissolved by some other order of the court. 

Bills op Revivor and Supplemental Bills. 

(56) Whenever a suit in equity shall become 
abated by the death of either party, or by any other 
event, the same may be revived by a bill of revivor, 
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or a bill in the nature of a bill of revivor, as the dr- 
cumstanoes of the case may reqiiire, filed by the proper 
parties entitled to revive the same, which bill may be 
filed in the clerk's office at any time; and upon sug- 
gestion of the facts, the proper process of subpoena 
shall, as of course, be issu^ by the derk, requiring the 
proper representatives of the other party to appear 
and show cause, if any they have, why the cause should 
not be revived. And if no cause shall be shown at the 
next rule day which shall occur after fourteen days 
from the time of the service of the same process, the 
suit shall stand revived, as of course. 

(57) Whenever any suit in equity shall become 
defective from any event happening after the filing of 
the bill, — as, for example, by change of interest in the 
parties, — or, for any other reason, a supplemental bill, 
or bill in the nature of a supplemental bill, may be 
necessary to be filed in the cause, leave to file the same 
may be granted by any judge of the court on any rule 
day, upon proper cause shown and due notice to the 
other party. And if leave is granted to file sudi supple- 
mental bill, the defendant shall demiur, plead, or answer 
thereto on the next succeeding rule day after the 
supplemental bill is filed in the clerk's office, imless 
some other time shall be assigned by the judge of the 
court. 

(58) It shall not be necessary in any bill of revivor 
or supplemental bill to set forth any of the statements 
in the original suit, unless the special circumstances of 
the case may require it. 

Answers. 

(59) Every defendant may swear to his answer 
before any justice or judge of any court of the United 
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States^ or before any commissioner appointed by any 
CSrcuit Court to take testimony or depositions, or 
before any master in chancery appointed by any 
CSrcuit Court, or before any judge of any court of a 
State or Territory, or before any notary public. [As 
amended October term, 1888. See 129 U. S. 701.] 

Amendment of Answers. 

(60) After an answer is put in, it may be amended, 
as of course, in any matter of form, or by filling up a 
blank, or correcting a date, or reference to a document 
or other small matter, and be resworn at any time 
before a replication is put in or the cause is set down 
for a hearing upon bill and answer. But after replica- 
tion or such setting down for hearing, it shall not be 
amended in any material matters, as by adding new 
facts or defenses, or qualifying or altering the original 
statements, except by special leave of the cowt, or of 
a judge thereof, upon motion and cause shown, after 
due notice to the adverse party, supported, if required, 
by affidavit. And in every case where leave is so 
granted, the court or the judge granting the same may, 
in his discretion, require that the same be separately 
engrossed, and added as a distinct amendment to the 
original answer, so as to be distinguishable therefrom. 

Exceptions to Answers. 

(61) After an answer is filed on any rule day, the 
plaintiff shall be allowed until the next succeeding rule 
day to file in the clerk's office exceptions thereto for 
insufficiency, and no longer, unless a longer time shall 
be allowed for the piupose, upon cause shown to the 
court or a judge thereof; and if no exceptions shall be 
filed thereto within that period, the answer shall be 
deemed and taken to be sufficient. 
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(62) When the same solicitor is employed for 
two or more defendants, and separate answers shall 
be filed or other proceedings had by two or more of 
the defendantc separately, costs shall not be allowed 
for such separ9=vte answers or other proceedings, imless 
a master, upon reference to him, shall certify that 
such separate answers and other proceedings were 
necessary or proper, and ought not to have been 
joined together. 

(63) Where exceptions shall be filed to the 
answer for insufficiency within the period prescribed 
by these rules, if the defendant shall not submit to 
the same and file an amended answer on the next 
succeeding rule day, the plaintiff shall forthwith set 
them down for a hearing on the next succeeding rule 
day thereafter, before a judge of the court, and shall 
enter, as of course, in the order book, an order for that 
purpose. And if he shall not so set down the same 
for a hearing, the exceptions shall be deemed abandoned 
and the answer shall be deemed sufficient, provided, 
however, that the court, or any judge thereof, may, 
for good cause shown, enlarge the time for filing ex- 
ceptions or for answering the same, in his discretion, 
upon such terms as he may deem reasonable. 

(64) If, at the hearing, the exceptions shall be 
allowed, the defendant shall be boimd to put in a full 
and complete answer thereto on the next succeeding 
rule day; otherwise, the plaintiff shall, as of course, 
be entitled to take the bill, so far as the matter of such 
exceptions is concerned, as confessed, or, at his election, 
he may have a writ of attachment to compel the 
defendant to make a better answer to the matter 
of the exceptions; and the defendant, when he is in 
custody upon such writ, shall not be discharged there- 
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from but by an order of the court, or of a judge thereof^ 
upon his putting in such answer, and compl3dng with 
such other terms as the court or judge may (Hrect. 

(65) If, upon argument, the plaintiff's exceptions 
to the answer shall be overruled, or the answer shall 
be adjudged insuflHicient, the prevailing party shall be 
entitled to all the costs occasioned thereby, imless 
otherwise directed by the court, or the judge thereof, 
at the hearing upon the exceptions. 

Replication and Issue. 

(66) Whenever the answer of the defendant 
shall not be excepted to, or shall be adjudged or 
deemed sufficient, the plaintiff shall file the general 
replication thereto on or before the next succeeding 
rule day thereafter; and in all cases where the general 
replication is filed, the cause shall be deemed to all 
intents and purposes at issue, without any rejoinder 
or other pleading on either side. If the plaintiff shall 
omit or refuse to file such replication within the pre- 
scribed period, the defendant shall be entitled to an 
order, as of course, for a dismissal of the suit; and 
the suit shall thereupon stand dismissed, imless the 
court, or a judge thereof, shall, upon motion for cause 
shown, allow a repUcation to be filed nunc pro tunc, the 
plaintiff submitting to speed the cause, and to such 
other terms as may be directed. 

Testimony — How Taken. 

(67) After the cause is at issue, commissions 
to take testimony may be taken out in vacation as 
well as in term, jointly by both parties, or severally 
by either party, upon interrogatories filed by the 
party taking out the same in the clerk's office, ten 
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days' notice thereof being given to the adverse party 
to file cross interrogatories before the issuing of the 
commission; and if no cross interrogatories are filed 
at the expiration of the time, the commission may 
issue ex parte. In all cases the commissioner or com- 
missioners may be named by the court or by a judge 
thereof; and the presiding judge of the court exercising 
jurisdiction may, either in term time or in vacation, 
vest in the clerk of the co\u*t general power to name 
commissioners to take testimony. Either party may 
give notice to the other that he desires the evidence 
to be adduced in the cause to be taken orally; and 
thereupon all the witnesses to be examined shall be 
examined before one of the examiners of the court, or 
before an examiner to be specially appointed by the 
court. The examiner, if he so request, shall be fur- 
nished with a copy of the pleadings. Such examination 
shall take place in the presence of the parties or their 
agents, by their counsel or solicitors, and the witnesses 
shall be subject to cross-examination and reexamina- 
tion, all of which shall be conducted as near as may be 
in tiie mode now used in common-law courts. The 
depositions taken upon such oral examination shall be 
reduced to writing by the examiner in the form of 
question put and answer given: provided, that by 
consent of parties, the examiner may take down the 
testimony of any witness in the form of narrative. 
At the request of either party, with reasonable notice, 
the deposition of any witness shall, under the direction 
of the examiner, be taken down either by a skillful 
stenographer or by a skillful typewriter, as the examiner 
may elect, and, when taken stenographically, shall be 
put into tjrpewriting or other writing: provided, that 
fiuch stenographer or typewriter has been appointed 
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by the court, or is approved by both parties. The 
testimony of each witness, after such reduction to 
writing, shall be read over to him and signed by him 
in the presence of the examiner, and of such of the 
parties or counsel as may attend: provided that, if 
the witness shall refuse to sign his deposition so taken, 
then the examiner shall sign the same, stating upon the 
record, the reasons, if any, assigned by the witness for 
such refusal. The examiner may, upon all examina- 
tions, state any special matters to the court as he shall 
think fit; and any question or questions which may 
be objected to shall be noted by the examiner upon 
the deposition, but he shall not have power to decide 
on the competency, materiality, or relevancy of the 
questions; and the coiu*t shall have power to deal with 
the costs of incompetent, immaterial or irrelevant 
depositions, or parts of them, as may be just. In case 
of refusal of witnesses to attend, to be swom, or to 
answer any question put by the examiner, or by coimsel 
or solicitor, the same practice shall be adopted as is 
now practiced with respect to witnesses to be pro- 
duced on examination before an examiner of said 
court on written interrogatories. Notice shall be given 
by the respective coimsel or solicitors to the opposite 
counsel or solicitors or parties of the time and place 
of the examination, for such reasonable time as the 
examiner may fix by order in each cause. When the 
examination of witnesses before the examiner is con- 
cluded, the original depositions, authenticated by the 
signature of the examiner, shall be transmitted by him 
to the clerk of the court, to be there filed of record in 
the same mode as prescribed in Section 865 of the 
Revised Statutes. Testimony may be taken on com- 
mission in the usual way by written interrogatories 

▼oL ZI.— 91. 
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and crofls interrogatories, on motion to the court in 
term time, or to a judge in vacation, for special reasons 
satisfactory to the court or judge* Where the evidence 
to be adduced in a cause is to be taken orally, as before 
provided, the coiui; may, on motion of either party, 
assign a time within which the complainant shall take 
his evidence in support of the bill, and a time there- 
after within which the defendant shall take his evidence 
in defense, and a time thereafter within which the 
complainant shall take his evidence in reply; and no 
further evidence shall be taken in the cause, unless 
by agreement of the parties, or by leave of court first 
obtained, on motion for cause shown. The expense 
of the taking down of depositions by a stenographer, 
and of putting them into typewriting or other writing, 
shall be paid in the first instance by the party calling 
the witness, and shall be imposed by the court, as part 
of the costs, upon such party as the co\u*t shall adjudge 
should ultimately bear them. Upon due notice given, 
as prescribed by previous order, the court may, at its 
discretion, permit the whole or any specific part of the 
evidence to be adduced orally in open court, on final 
hearing. [As amended in May, 1892, and May, 1893. 
See 144 U. S. 689, and 149 U. S. 793.] 

(68) Testimony may also be taken in the cause, 
after it is at issue, by deposition, according to the act 
of congress. But in such case, if no notice is given to 
the adverse party of the time and place of taking the 
deposition, he shall, upon motion and affidavit of the 
fact, be entitled to a cross-examination of the witness, 
either imder a commission or by a new deposition 
taken imder the acts of congress, if a court or a judge 
thereof shall, imder all the circumstances, deem it 
reasonable. 
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(69) Three months, and no more; shall be allowed 
for the taking of testimony after the cause is at issue, 
unless the court, or a judge thereof, shall, upon special 
cause shown by either party, enlarge the time; and no 
testimony taken after such period shall be allowed to 
be read in evidence at the hearing. Immediately 
upon the return of the conmiissions and depositions 
containing the testimony into the clerk's office, pub- 
lication thereof may be ordered in the clerk's office, by 
any judge of the court, upon due notice to the parties, 
or it may be enlarged, as he may deem reasonable imder 
all the circumstances. But, by consent of the parties, 
publication of the testimony may at any time pass in 
the clerk's office, such consent being in writing, and 
a copy thereof entered in the order books, or indorsed 
upon the deposition or testimony. 

Testimony De Bene Esse. 

(70) After any bill filed, and before the defendant 
hath answered the same, upon affidavit made that 
any of the plaintiff's witnesses are aged and infirm, 
or going out of the coimtry, or that any of them is a 
single witness to a material fact, the clerk of the 
court shall, as of course, upon the application of the 
plaintiff, issue a commission to such commissioner or 
commissioners, as the judge of the court may direct, 
to take the examination of such witness or witnesses 
de bene esse, upon giving due notice to the adverse 
party of the time and place of taking his testimony. 

Form op the Last Interrogatory. 

(71) The last interrogatory in the written inter- 
rogatories to take testimony, now commonly in use, 
shall in the future be altered and stated, in substance 
thus: ''Do you know, or can you set forth, any other 
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matter or thing which may be a benefit or advantage 
to the parties at issue in tiiis cause, or either of them, 
or that may be material to the subject of this, your 
examination, or the matters in question in this cause? 
If yea, set forth the same fully and at largp in your 
answer." 

Cbobs Bill. 

(72) Where a defendant in equity files a cross 
bill for discovery only against the plaintiff in the 
original bill, the defendant to the original bill shall 
first answer thereto before the original plaintiff shall 
be compellable to answer the cross bill. The answer 
of the original plaintiff to such cross bill may be read 
and used by the party filing the cross bill at the hearing, 
in the same manner and imder the same restrictions 
as the answer praying relief may now be read and used. 

Reference to, and Progeedinqs before, Masters. 

(73) Every decree for an account of the personal 
estate of a testator or intestate shall contain a direction 
to the master, to whom it is referred to take the same, 
to inquire and state to the court what parts, if any, 
of such personal estate are outstanding or undis- 
posed of, unless the coiu*t shall otherwise direct. 

(74) Whenever any reference of any matter is 
made to a master to examine and report thereon, the 
party at whose instance or for whose benefit the re- 
ference is made shall cause the same to be presented to 
the master for a hearing on or before the next rule 
day succeeding the time when the reference was made. 
If he shall omit to do so, the adverse party shall be at 
liberty forthwith to cause proceedings to be had before 
the master, at the costs of the party procuring the 
reference. 
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(75) Upon every such reference it shall be the 
duty of the master, as soon as he reasonably can after 
the same is brought before him, to assign a time and 
place for proceedings in the same, and to give due 
notice thereof to each of the parties or their solicitors; 
and if either party shall fail to appear at the time and 
place appointed, the master shall be at liberty to pro- 
ceed ex parte or, in his discretion, to adjourn the 
examination and proceedings to a future day, giving 
notice to the absent party or his solicitor of such ad- 
journment; and it shall be the duty of the master to 
proceed with all reasonable diligence in every such 
reference, and with the least practicable delay, and 
either party shall be at liberty to apply to the court, 
or a judge thereof, for an order to the master to speed 
the proceedings, and to make his report, and to certify 
to the court or judge the reasons for any delay. 

(76) In the reports made by the master to the 
court, no part of any state of facts, charge, affidavit, 
deposition, examination, or answer brought in or used 
before them shall be stated or recited; but such state of 
facts, charge, affidavit, deposition, examination, or 
answer shall be identified, specified, and referred to so 
as to inform the court what state of facts, charge, 
affidavit, deposition, examination, or answer was so 
brought in or used. 

(77) The master shall regulate all the proceedings 
in every hearing before him, upon every such reference, 
and he shall have full authority to examine the parties 
in the cause, upon oath, touchhig all matters contained 
in the reference; and also to require the production of 
all books, papers, writings, vouchers, and other docu- 
ments applicable thereto; and also to examine on oath, 
viva voce, all witnesses produced by the parties before 
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him, and to order the exammation of other witnesses 
to be taken, under a commission to be issued upon his 
certificate from the clerk's office, or by deposition, 
according to the acts of congress, or otherwise, as 
hereinafter provided; and also to direct the mode m 
which the matters requiring evidence shall be proved 
before him; and generally to do all other acts, and 
direct all other inquiries and proceedings, in the 
matters before him, which he may deem necessary and 
proper to the justice and merits thereof and the rights 
of the parties. 

(78) Witnesses who live within the district may, 
upon due notice to the opposite party, be summoned 
to appear before the commissioner appointed to take 
testimony, or before a master or examiner appointed 
in any cause, by subpoena in the usual form, which 
may be issued by the derk in blank, and filled up by 
the party praying the same, or by the commissioner, 
master, or examiner, requiring the attendance of the 
witnesses at the time and place specified, who shall 
be allowed for attendance the same compensation as 
for attendance in court; and if any witness shall refuse 
to appear or to give evidence, it shall be deemed a 
contempt of the court, which being certified to the 
clerk's office by the conunissioner, master, or examiner 
an attachment may issue thereupon by order of the 
court, or of any judge thereof, in the same manner as 
if the contempt were for not attending or for refusing 
to give testimony in the coiut. But nothing herein 
contained *shall prevent the examination of witnesses 
viva voce when produced in open court, if the court 
shall, in its discretion, deem it advisable. 

(79) All parties accoimting before a master shall 
bring in their respective accoimts in the form of debtor 
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and creditor; and any of the other parties who shall 
not be satisfied with the accounts so brought in shall 
be at liberty to examine the accounting party, viva 
vocej or upon interrogatories in the master's office, or 
by deposition, as the master shall direct. 

(80) All affidavits, depositions, and documents 
which have been previously made, read, or used in the 
court, upon any proceeding in any cause or matter, 
may be used before the master. 

(81) The master shall be at liberty to examine 
any creditor or other person coming in to claim before 
him, either upon written interrogatories or viva voce, 
or in both modes, as the nature of the case may appear 
to him to require. The evidence upon such examina- 
tions shall be taken down by the master, or by some 
other person by his order and in his presence, if either 
party requires it, in order that the same may be used 
by tlie court, if necessary. 

(82) The circuit courts may appoint standing 
masters in chancery in their respective districts (a 
majority of all the judges thereof, including the justice 
of the supreme court, the circuit judges, and the district 
judge for the district concurring in the appointment), 
and they may appoint a master pro hoc vise in any 
particular case. The compensation to be allowed to 
every master in chancery for his services in any par- 
ticular case shall be fixed by the circuit court in its 
discretion, having regard to all the circimistances 
thereof, and the compensation shall be charged upon 
and home by such of the parties in the cause as the 
court shall direct. The master shall not retain his 
report as security for his compensation, but, when the 
compensation is allowed by the court, he shall be 
entitled to an attachment for the amoimt against the 
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party who is ordered to pay the same, if, upon notice 
thereof, he does not pay it within the time prescribed 
by the court. [As amended April, 1804. See 152 
U. S., 709.] 

Exceptions to Report of Master. 

(83) The master, as soon as his report is ready, 
shall return the same into the clerk's office, and the 
day of the return shall be entered by the clerk in the 
order book. The parties shall have one month from 
the time of filing the report to file exceptions thereto; 
and if no exceptions are, within that period, filed by 
either party, the report shall stand confirmed on the 
next rule day after the month is expired. If exceptions 
are filed, they shall stand for hearing before the court, 
if the court is then in session, or, if not, then at the next 
sitting of the court which shall be held thereafter by 
adjournment or otherwise. 

(84) And in order to prevent exceptions to reports 
from being filed for frivolous causes, or for mere delays, 
the party whose exceptions are overruled shall, for 
every exception overruled, pay costs to the other party, 
and, for every exception allowed, shall be entitled to 
costs, the costs to be fixed in each case by the court 
by a standing rule of the circuit court. 

Decrees. 

(85) Clerical mistakes in decrees or decretal orders, 
or errors arising from any accidental sUp or omission, 
may, at any time before an actual enrollment thereof, 
be corrected by order of the co\u*t or a judge thereof, 
upon petition, without the form or expense of a 
rehearing. 

(86) In drawing up decrees and orders, neither the 
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bill, nor answer, nor other pleadings,, nor any part 
thereof, nor the report of any master, nor any other 
prior proceeding, shall be recited or stated in the decree 
or order; but the decree and order shall begin, in sub^ 
stance, as follows: ''This cause came on to be heard 
[or to be further heard, as the case may be] at this 
term, and was argued by counsel; and thereupon, upon 
consideration thereof, it was ordered, adjudged, and 
decreed as follows, viz.:" [Here insert the decree 
or order.] 

Guardians and Prochein Amis. 

(87) Guardians ad litem to defend a suit may be 
appointed by the court, or by any judge thereof, for 
infants or other persons who are under guardianship, 
or otherwise incapable to sue for themselves. All 
infants and other persons so incapable may sue by 
their guardians, if any, or by their prochein amiy 
subject, however, to such orders as the court may direct 
for the protection of infants and other persons. 

Rehearing. 

(88) Every petition for a rehearing shall contain 
the special matter or cause on which such rehearing is 
applied for, shall be signed by coimsel, and the facts 
therein stated, if not apparent on the record, shall be 
verified by the oath of the party, or by some other 
person. No rehearing shall be granted after the term 
at which the final decree of the court shall have been 
entered and recorded, if an appeal lies to the supreme 
court; but if no appeal lies, the petition may be ad- 
mitted at any time before the end of the next term of 
the coiuii, in the discretion of the court. 

(89) The circuit courts (a majority of all the judges 
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thereof, including the justice of the supreme court, the 
circuit judges, and the district judge for the district, con- 
curring therein) may make any other and fiuiJier rules 
and regulations for the practice, proceedings, and pro- 
cess, mesne and final, in their respective districts, not 
inconsistent with the rules hereby prescribed, in their 
discretion, and from time to time alter and amend 
the same. [As amended April, 1894. See 152 U. S., 
710.] 

(90) In all cases where the rules prescribed by 
this co\u*t or by the circuit co\u*t do not apply, the 
practice of the circuit court shall be regulated by the 
present practice of the high court of chancery in 
England, so far as the same may reasonably be applied 
consistently with the local circumstances and local con- 
veniences of the district where the court is held; not as 
positive rules, but as fiunishing just analogies to regu- 
late the practice. 

(91) Whenever, imder these rules, an oath is or 
may be required to be taken, the party may, if conscien- 
tiously scrupulous of taking an oatib, in lieu thereof 
make solenm affirmation to the truth of the facts stated 
by him. 

(92) In suits in equity for the foreclosure of 
mortages in the circuit courts of the United States, or 
in any co\u*t of the territories having jurisdiction of 
the same, a decree may be rendered for any balance 
that may be found due to the complainant over and 
above the proceeds of the sale or sales, and execution 
may issue for the collection of the same, as is provided 
in the eighth rule of this coiut, regulating the equity 
practice, where the decree is solely for the payment of 
money. [Adopted December term, 1863.] 

(93) When an appeal from a final decree in an 
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equity suit, granting or dissolving an injunction, is 
allowed by a justice or judge who took part in the 
decision of the cause, he may, in his discretion, at the 
time of such allowance, make an order suspending or 
modifying the injimction during the pendency of the 
appeal, upon such tenns as to bond or otherwise as 
he may consider proper for the security of the rights 
of the opposite party. [Adopted October term, 1878.] 
(94) Every bill brought by one or more stock- 
holders in a corporation against a corporation and 
other parties, founded on a right which may properly 
be asserted by the corporation, must be verified by 
oath, and must contain an allegation that the plaintiff 
was a shareholder at the time of the transaction of 
which he complains, or that his share had devolved 
on him since by operation of law, and that the suit 
is not a collusive one to confer on a court of the United 
States jurisdiction of a case of which it would not 
otherwise have cognizance. It must also set forth 
with particularity the efforts of the plaintiff to secure 
such action as he desires on the part of the managing 
directors or trustees, and, if necessary, of the share- 
holders, and the causes of his failure to obtain such 
action. [Adopted October term, 1881.] 
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ADMIRALTY RULES OF PRACTICE 

POR 

THE COURTS OF THE UNITED STATES. 



(1) No mesne process shall issue from the District 
Courts in any civil cause of admiralty and maritime 
jurisdiction until the libeli or libel of information^ shall 
be filed in the clerk's office from which such process 
is to issue. All process shall be served by the marshal^ 
or by his deputy, or, where he or they are interested, 
by some discreet and disinterested person appointed 
by the court. 

(2) In suits in personam the mesne process 
may be by a sknple warrant of arrest of the person 
of the defendant in the nature of a capias, or 
by a warrant of arrest of the person of the defendant, 
with a clause therein that if he cannot be found, to 
attach his goods and chattels to the amount sued 
for; or if such property cannot be found, to attach 
his credits and effects to the amoimt sued for in the 
hands of the garnishees named therein; or by a 
simple monition, in the nature of a summons to appear 
and answer to the suit, as the libellant shall, in his 
libel or information, pray for or elect. 

(3) In all suits in personam, where a simple warrant 
of arrest issues and is executed, the marshal may 
take bail, with sufficient sureties, from the party 

383 
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arrested, by bond or stipulation^ upon condition that 
he will appear in the suit and abide by all orders of 
the court, interlocutory or final, in the cause, and pay 
the money awarded by the final decree rendered 
therein in the court to which the process is returnable, 
or in any appellate court. And upon such bond or 
stipulation summary process of execution may and 
shall be issued against the principal and sureties by 
the court to which such process is returnable, to enforce 
the final decree so rendered, or upon appeal by the 
appellate court. 

(4) In all suits in personam where goods and chat- 
tels, or credits and effects, are attached imdersuch war- 
rant authorizing the same, the attachment may be dis- 
solved by order of the court to which the same warrant is 
returnable, upon the defendant, whose property is so 
attached, giving a bond or stipulation, with sufficient 
sureties, to abide by all orders, interlocutoiy or final, 
of the court, and pay the amount awarded by the 
final decree rendered in the court to which the process 
is returnable, or in any appellant court; and upon 
such bond or stipulation summary process of execu- 
tion shall and may be issued against the principal and 
sureties by the court to which such warrant is return- 
able, to enforce the final decree so rendered, or upon 
appeal by the appellate court. 

(5) Bonds, or stipulations in admiralty suits, may 
be given and taken in open court, or at diambers, or 
before any commissioner of the court who is authorized 
by the court to take affidavits of bail and depositions 
in cases pending before the court, or any commissioner 
of the United States authorized by law to take bail 
and affidavits in civil cases.* 

* Ab amended December Tenn, 1871. 13 Wall. XIV. 
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(6) In all suits in personam where bail is taken the 
court may, upon motion, for due cause shown, reduce 
the amount of the sum contained in the bond or stipu- 
lation therefor; and in all cases where a bond or stipu- 
lation is taken as bail, or upon dissolving an attachment 
of property as aforesaid, if either of the sureties shall 
become insolvent pending the suit, new sureties may 
be required by the order of the court to be given, upon 
motion and due proof thereof, 

(7) In suits in personam no warrant of arrest, either 
of the person or property of the defendant, shall 
issue for a sum exceeding five hundred dollars, imless 
by the special order of the court, upon affidavit or 
other proper proof, showing the propriety thereof. 

(8) In all suits in rem against a ship, her tackle, 
sails, apparel, f umitm^, boats, or other appurtenances, if 
such tackle, sails, apparel, furniture, boats, or other 
appurtenances are in the possession or custody of 
any third person, the court may, after a due monition 
to such third person, and a hearing of the cause, if any, 
why the same should not be delivered over, award 
and decree that the same be delivered into the custody 
of the marshal or other proper officer, if, upon the 
hearing, the same is required by law and justice. 

(9) In all cases of seizure and in other suits and 
proceedings in rem the process, unless otherwise provided 
for by statute, shall be by a warrant of arrest of the 
ship, goods, or other thing to be arrested; and the mar- 
shal shall thereupon arrest and take the ship, goods, 
or other thing into his possession for safe custody, and 
shall cause public notice thereof, and of the time as- 
signed for the return of such process and the hearing 
of the cause, to be given in such newspaper within 
the district as the District Court shall order; and if 
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there is no newspaper published therein, then in such 
other public places in the district as the court shall 
direct. 

(10) In all cases where any goods or other things 
are arrested, if the same are perishable, or are liable 
to deterioration, decay, or injmy by being detained in 
custody pendir^ the suit, the court may, upon the 
application of either party, in its discretion, order the 
same or so much thereof to be sold as shall be perish- 
able or liable to depreciation, decay, or injury; and the 
proceeds, or so much thereof as shaJl be a full security 
to satisfy the decree, to be brought into court to abide 
the event of the suit; or the court .may, upon the 
application of the claimant, order a delivery thereof 
to him, upon a due appraisement to be had under its 
direction, either upon the claimant's depositing in coiut 
so much money as the court shall order, or upon his 
giving a stipulation, with sureties in such sum as the 
court shall direct, to abide by, and pay the money 
awarded by, the final decree rendered by the coiut or 
the appellate court, if any appeal intervenes, as the 
one or the other course shall be ordered by the court. 

(11) In like manner, where any ship shall be ar- 
rested, the same may, upon the application of the claim- 
ant, be delivered to him, upon a due appraisement to be 
had, under the direction of the court, upon the claim- 
ant's depositing in court so much money as the comt 
shall order, or upon his giving a stipulation, with 
sureties as aforesaid; and if the claimant shall decline 
any such application, then the court may, in its dis- 
cretion, upon the application of either party, upon 
due cause shown, order a sale of such ship, and the 
proceeds thereof to be brought into court, or other- 
wise disposed of, as it may deem most for the benefit 
of all concerned. 
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(12) In all suits by material men for supplies or re- 
pairs or other necessaries, the libellant may proceed 
against the ship and freight in rem, or against the 
master or the owner alone in personam* 

(13) In all suits for mariners' wages the libellant 
may proceed against the ship, freight^ and master, or, 
against the ship and freight, or against the owner or 
the master alone in personam. 

(14) In all suits for pilotage the libellant may 
proceed against the ship and master, or against the 
ship, or against the owner alone, or the master alone, 
in personam. 

(15) In all suits for damage by collision the libel- 
lant may proceed against the ship and master, or 
against the ship alone, or against the master or the 
owner alone, in personam. 

(16) In all suits for an assualt or beating on the 
high seas, or elsewhere within the admiralty and mar- 
itime jurisdiction, the suit shall be in personam only. 

(17) In all suits against the ship or freight founded 
upon a mere maritime h3rpothecation, either express 
or implied, of the master, for moneys taken up in a 
foreign port for supplies or repairs, or other necessaries 
for the voyage, without any claim of marine interest, 
the libellant may proceed either in rem or against the 
master or the owner alone in personam. 

(18) In all suits on bottonuy bonds, properly so 
called, the suit shall be in rem only against the property 
h3rpothecated, or the proceeds of the property, in 
whosesoever hands the same may be found, unless 
the master bas, without authority, given the bot- 
tomry bond, or by his fraud or misconduct has avoided 
the same, or has subtracted the property, or unlesj 

* 3 How. VI; 21 How. IV; 13 Wall. XIV. 
Vol XI.-22. 
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the owner has, by his own misconduct or wrong, lost 
or subtracted the property, in which latter cases the 
suit may be in personam against the wrong-doer. 

(19) In all suits for salvage the suit may be in 
rem against the property saved, or the proceeds thereof, 
or in personam against the party at whose request and 
for whose benefit the salvage service has been per- 
formed. 

(20) In all petitory and possessory suits between 
part owners or adverse proprietors, or by the owners 
of a ship, or the majority thereof, against the master 
of a ship for the ascertainment of the title and delivery 
of the possession, or for the possession only, or by one 
or more part owners against the others to obtain 
security for the return of the ship from any voyage 
undertaken without their consent, or by one or more 
part owners against the others to obtain possession of 
the ship for any voyage, upon giving security for the 
safe return thereof, the process shall be by an arrest 
of the ship, and by a monition to the adverse party 
or parties to appear and make answer to the suit. 

(21) In all cases of a final decree for the payment of 
money the libellant shall have a writ of execution, in 
the nature of a fieri facias^ commanding the marshal 
or his deputy to levy and collect the amount thereof 
out of the goods and chattels, lands and tenements, or 
other real estate of the defendant or stipulators. 

(22) All informations and libels of information up- 
on seizures for any breach of the revenue, or navigation, 
or other laws of the United States, shall state the place 
of seizure, whether it be on land, or on the high seas, 
or on navigable waters within the admiralty and mari- 
time jurisdiction of the United States, and the district 
within which the property is brought, and where it 
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then is. The information or libel of information shall 
also propoimd in distinct articles the matters relied 
on as groimds or causes of forfeiture, and aver the same 
to be contrary to the form of the statute or statutes of 
the United States in such case provided, as the case 
may require, and shall conclude with a prayer of due 
process to enforce the forfeiture, and to give notice to 
all persons concemed in interest to appear and show 
cause at the return day of the process why the forfeiture 
should not be decreed. 

(23) All libels in instance causes, civil or maritime, 
shall state the nature of the cause; as, for example, 
that it is a cause, civil and maritime, of contract, or of 
tort or damage, or of salvage, or of possession, or other- 
wise, as the case may be; and if the libel be in rem, 
that the property is within the district; and if in per- 
sonaniy the names and occupations and places of resi- 
dence of the parties. The libel shall also propound and 
articulate in distinct articles the various allegations 
of fact upon which the libellant relies in support of his 
suit, so that the defendant may be enabled to answer 
distinctly and separately the several matters contained 
in each article; and it shall conclude with a prayer 
of due process to enforce his rights in rem, or in perso- 
nam (as the case may require), and for such relief and 
redress as the court is competent to give in the premises. 
And the libellant may further require the defendant 
to answer on oath all interrogatories propoimded by 
him touching all and singular the allegations in the 
libel at the close or conclusion thereof. 

(24) In all informations and libels, in causes of ad- 
miralty and maritime jurisdiction, amendments in mat- 
ters of form may be made at any time, on motion, to the 
court as of course. And new coimts may be filed, and 
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amendments^ in matters of substance, may be made, up- 
on motion, at any time before the final decree, upon such 
terms as the court shall impose. And where any defect 
of form is set down by the defendant upon special 
exceptions and is allowed, the court may, in granting 
leave to amend, impose terms upon the libellant. 

(25) In all cases of libels in per^oTiam the court may, 
in its discretion, upon the appearance of the defendant, 
where no bail has been taken, and no attachment of 
property has been made to answer the exigency of the 
suit, require the defendant to give a stipulation, with 
sureties, in such smn as the court shall direct, to pay 
all costs and expenses which shall be awarded against 
him in the suit, upon the final adjudication thereof, or 
by any interlocutory order, in the progress of the suit. 

(26) In suits in rem the party claiming the property 
shall verify his claim on oath or solemn afiSrmation, 
stating that the claimant by whom or on whose behalf 
the claim is made, is the true and bona-fide owner, and 
that no other person is the owner thereof. And where 
the claim is put in by an agent or consignee, he shall 
also make oath that he is duly authorized thereto by the 
owner; or if the property be, at the time of the arrest, 
in the possession of the master of a ship, that he is the 
lawful bailee thereof for the owner. And upon putting 
in such claim, the claimant shall file a stipulation, with 
sureties, in such sum as the court shall direct, for the 
pa3rment of all costs and expenses which shall be 
awarded against him by the final decree of the court, 
or, upon an appeal, by the Appellate Court. 

(27) In all libels in causes of civil and maritime jur- 
isdiction, whether in rem or in personam^ the answer of 
the defendant to the allegations in the libel shall be on 
oath or solemn afiSrmation; and the answer shall be 
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fun find explicit and distinct to each separate article 
and separate allegation in the libel, in the same order 
as numbered in the libel, and shall also answer in like 
manner each interrogatory propoimded at the close of 
the Ubel * 

(28) The libellant may except to the sufficiency, or 
fulness, or distinctness, or relevancy of the answer to 
the articles and interrogatories in the libel; and if the 
court shall adjudge the same exceptions, or any of 
them, to be good and valid, the court shall order the 
defendant forthwith, within such time as the court 
shall direct, to answer the same, and may further order 
the defendant to pay such costs as the court shall 
adjudge reasonable. 

(29) If the defendant shall omit or refuse to 
make due answer to the libel upon the return day 
of the process, or other day assigned by the court, 
the court shall pronounce] him to be in contumacy 
and default; and thereupon the libel shall be ad- 
judged to be taken jyro confesso against him, and 
the court shall proceed to hear the cause ex parte 
and adjudge therein as to law and justice shall ap- 
pertain. But the court may, in its discretion, set aside 
the default, and, upon the application of the defendant, 
admit him to make answer to the libel at any time be- 
fore the final hearing and decree, upon his payment of 
all the costs of the suit up to the time of granting 
leave therefor. 

(30) In all cases where the defendant answers, but 
does not answer fully and explicity and distinctly to all 
the matters in any article of the Ubel, and exception is 
taken thereto by the libellant, and the exception is 
allowed, the court may, by attachment, compel the 
defendant to make further answer thereto, o): may 

*Vide Rule 48, post, page 346. 
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direct the matter of the exception to be taken pro 
confesso agamst the defendant to the full purport and 
effect of the article to which it purports to answer, 
and as if no answer had been put in thereto. 

(31) The defendant may object, by his answer, to 
answer any allegation or interrogatory contained in 
the libel which will expose him to any prosecution or 
punishment for a crime, or for any penalty or any 
forfeiture of his property for any penal offense. 

(32) The defendant shaU have a right to require the 
personal answer of the libellant upon oath or solemn 
afiSrmation to any interrogatories which he may, at 
the close of his answer, propoimd to the libellant 
touching any matters charged in the libel, or touching 
any matter of defense set up in the answer, subject to 
the like exception as to matters which shall expose the 
libellant to any prosecution, or punishment, or for- 
feiture, as is provided in the 31st Rule. In default of 
due answer by the libellant to such inteirogatories, 
the court may adjudge the libellant to be in default 
and dismiss the libel, or may compel his answer in the 
premises by attachment, or take the subject-matter 
of the interrogatory pro confesso in favor of the de- 
fendant, as the court, in its discretion, shall deem 
most fit to promote public justice. 

(33) Where either the libellant or the defendant is 
out of the coimtry, or unable, from sickness or other 
casualty, to make an answer to any interrogatory on 
oath or solemn affirmation at the proper time, the court 
may, in its discretion, in furtherance of the due ad- 
ministration of justice, dispense therewith, or may 
award a commission to take the answer of the defendant 
when, and as soon as it may be practicable. 

(34) If any third person shall intervene in any 
cause of admiralty and maritime jurisdiction in rem for 
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his own interest, and he is entitled, according to the 
course of admiralty proceedings, to be heard for his 
own interest therein, he shall propound the matter in 
suitable allegations, to which, if admitted by the court, 
the other party or parties in the suit may be required, 
by order of the court, to make due answer; and such 
further proceedings shall be had and decree rendered 
by the court therein as to the law and justice shall 
appertain. But every such intervenor shall be re- 
quired, upon filing his allegations, to give a stipulation, 
with sureties, to abide by the final decree rendered in 
the cause, and to pay all such costs and expenses and 
damages as shall be awarded by the court upon the 
final decree, whether it is rendered in the original or 
appellate court. 

(35) The stipulations required by the last preceding 
rule, or on appeal, or in any other admiralty or mari- 
time proceeding, shall be given and taken in the 
manner prescribed by rule fifth as amended. 

(36) Exceptions may be taken to any libel, allega- 
tion, or answer, for sxu*plusage, irrelevancy, impertinence, 
or scandal; and if, upon reference to a master, the 
exception shall be reported to be so objectionable, and 
allowed by the court, the matter shall be expunged, 
at the cost and expense of the party in whose libel or 
answer the same is foimd. 

(37) In cases of foreign attachment, the garnishee 
shall be required to answer on oath or solemn affirmation 
as to the debts, credits, or effects of the defendant in 
his hands, and to such interrogatories touching the 
same as may be propounded by the libellant; and if 
he shall refuse or neglect so to do, the court may award 
compulsory process in personam against him. If he 
admits any debts, credits, or effects, the same shall 
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be held in his hands, liable to answer the exigency of 
the suit. 

(38) In cases of mariners' wages, or bottomry, or 
salvage, or other proceeding in rem, where freight or 
other proceeds of property are attached to or are bound 
by the suit, which are in the hands or possession of any 
person, the court may, upon due application, by 
petition of the party interested, require the party 
charged with the possession thereof to appear and show 
cause why the same should not be brought into court 
to answer the exigency of the suit; and if no sufficient 
cause be shown, the court may order the same to be 
brought into court to answer the exigency of the suit; 
and upon failure of the party to comply with the order, 
may award an attachment, or other compulsive pro- 
cess, to compel obedience thereto. 

(39) If, in any admiralty suit, the libellant shall not 
appear and prosecute his suit, according to the course 
and orders of the court, he shall be deemed in default 
and contumacy; and the court may, upon the appli- 
cation of the defendant, pronoimce the suit to be 
deserted, and the same may be dismissed with costs. 

(40) The court may, in its discretion, upon the 
motion of the defendant and the payment of costs, re- 
scind the decree in any suit in which, on account of his 
contumacy and default, the matter of the libel shall 
have been decreed against him, and grant a rehearing 
thereof at any time within ten days after the decree 
has been entered, the defendant submitting to such 
further orders and terms in the premises as the court 
may direct. 

(41) All sales of property under any decree in ad- 
miralty shall be made by the marshal or his deputy, 
or other proper officer assigned by the court, where the 
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marshal is a party in interest, in pursuance of the or- 
ders of the court; and the proceeds thereof, when sold, 
shall be forthwith paid into the registry of the court 
by the oflScer making the sale, to be disposed of by the 
court according to law. 

(42) All moneys paid into the registry of the court 
shall be deposited in some bank designated by the court, 
and shall be so deposited in the name of the court, and 
shall not be drawn out except by a check or checks, 
signed by a judge of the court, and coimtersigned by 
the clerk, stating on whose accoimt and for whose use 
it is drawn, and in what suit and out of what fund in 
particular it is paid. The clerk shall keep a regular 
book, containing a memorandum and copy of all the 
checks so drawn, and the date thereof. 

(43) Any person having an interest in any proceeds 
in the registry of the court shall have a right, by petition 
and summary proceeding, to intervene fro interesse 
8VX) for a delivery thereof to him; and upon due notice 
to the adverse parties, if any, the court shall and may 
proceed summarily to hear and decide thereon, and to 
decree therein according to law and justice. And if 
such petition or claim shall be deserted, or upon a 
hearing, be dismissed, the court may, in its discretion, 
award costs against the petitioner in favor of the 
adverse party. 

(44) In cases where the court shall deem it exped- 
ient or necessary for the purposes of justice, the court 
may refer any matters arising in the progress of the suit 
to one or more commissioners, to be appointed by the 
court to hear the parties and make report therein. 
And such commissioner or commissioners shall have 
and possess all the powers in the premises which are 
usually given to or exercised by masters in chancery 
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in reference to them^ including the power to administer 
oaths to and examine the parties and witnesses touch- 
ing the premises. 

(45) All appeals from the District to the Circuit 
Court must be made while the court is sitting, or within 
such other period as shall be designated by the District 
Court by its general rules, or by an order specially made 
in the particular suit, or in case no such rule or order 
be made, then within thirty days from the rendering 
of the decree * 

(46) In all cases not provided for by the foregoing 
rules the District and Circuit Courts are to regulate the 
practice of the said courts, respectively, in such manner 
as they shall deem most expedient for the due admin- 
istration of justice in suits in admiralty-f 

(47) In all suits in personam where a simple warrant 
of arrest issues and is executed, bail shall be taken 
by the marshal and the court in those cases only in 
which it is required by the laws of the state where an 
arrest is made upon similar or analogous process issuing 
from the state courts. 

And imprisonmnet for debt, on process issuing out 
of the Admiralty Court, is abolished in all cases where, 
by the laws of the state in which the court is held, im- 
prisonment for debt has been, or shall be hereafter, 
abolished, upon similar or analogous process issuing 
from a state court. 

Promulgated December Term, 1850. 10 How. V. 

(48) The twenty-seventh rule shall not apply to 
cases where the sum or value in dispute does not exceed 
fifty dollars, exclusive of costs, imless the District Court 

^ Ab amended Bfay 6, 1872. 13 
Wall. XIV. 

t The above rules were promul- 
gated at the December Term, 1844, 
and took effect September 1, 1845. 
3 How. m. 
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shall be of opinion that the proceedings prescribed by 
that rule are necessary for the purposes of justice in the 
case before the court. 

All rules and parts of rules heretofore adopted 
inconsistent with this order are hereby repealed and 
annulled. 

Promulgated December Term, 1850. 10 How. VI. 

49. Further proof taken in a Circuit Court upon 
an admiralty appeal shall be by deposition, taken 
before some commissioner appointed by a Circuit 
Court, pursuant to the acts of Congress in that behalf, 
or before some officer authorized to take depositions 
by the thirtieth section of the act of Congress of the 
24th of September, 1789, upon an oral examination 
and cross-examination, unless the court in which such 
appeal shall be pending, or one of the judges thereof, 
shall, upon motion, allow a commission to issue to 
take such deposition upon written interrogatories and 
cross-interrogatories. When such deposition shall be 
taken by oral examination, a notification from the 
magistrate before whom it is to be taken, or from the 
clerk of the court in which such appeal shall be pend- 
ing, to the adverse party to be present at the taking 
of the same, and to put interrogatories, if he think 
fit, shall be served on the adverse party, or his attomey , 
allowing time for their attendance after being notified 
not less than twenty-four hours, and in addition 
thereto one day, Simdays exclusive, for every twenty 
miles travel: Provided^ That the court in which such 
appeal may be pending, or either of the judges thereof, 
may, upon motion, increase or diminish the length 
of notice above required. 

Promulgated December Term, 1861. 13 How. 
VI. See Rev. Stat., Sec. 866. 
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50. When oral evidence shall be taken down by 
the clerk of the District Court, pursuant to the above 
mentioned section of the act of Congress, and shall 
be transmitted to the Circuit Court, the same may be 
used in evidence on the appeal, saving to each party 
the right to take the dei)ositions of the same wit- 
nesses, or either of them, if he should elect. 

Promulgated December Term, 1851. 13 How. VI, 

51. When the defendant, in his answer, alleges 
new facts, these shall be considered as denied by the 
libellant, and no replication, general or special, shall 
be allowed. But within such time after the answer 
is filed as shall be fixed by the District Coiu*t, either 
by general rule or by special order, the libellant may 
amend his libel so as to confess and avoid, or explain, 
or add to the new matters set forth in the answer; and 
within such time as may be fixed, in like manner, the 
defendant shall answer such amendments. 

Promulgated December Term, 1854. 17 How. VI. 

52. The clerks of the District Courts shall make 
up the records to be transmitted to the Circuit Courts 
on appeals, so that the same shall contain the following: 

1. Tlie style of the court. 

2. The names of the parties, setting forth the 
original parties, and those who have become parties 
before the appeal, if any change has taken place. 

3. If bail was taken, or property was attached or 
arrested, the process of arrest or attachment and the 
service thereof, all bail and stipulations, and, if any 
sale has been made, the orders, warrants, and reports 
relating thereto. 

4. The libel with exhibits annexed thereto. 

5. The pleadings of the defendant, with the 
exhibits annexed thereto. 
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6. The testimony on the part of the libellant, and 
any exhibits not annexed to the libel. 

7. The testimony on the part of the defendant, 
and any exhibits not annexed to his pleadings. 

8. Any order of the court to which exception 
was made. 

9. Any report of an assessor or assessors, if ex- 
cepted to, with the orders of the court respecting the 
same, and the exceptions to the report. If the report 
was not excepted to, only the fact that a reference 
was made, and so much of the report as shows what 
results were arrived at by the assessor, are to be 
stated. 

10. The final decree. 

11. The prayer for an appeal, and the action of 
the District Court thereon; and no reasons of appeal 
shall be filed or inserted in the transcript. 

The following shall be omitted : 

1. The continuances. 

2. All motions, rules, and orders not excepted 
to which are merely preparatory for trial. 

3. The commissions to taJke depositions, notices 
therefor, their captions, and certificates of their being 
sworn to, unless some exception to a deposition in the 
District CJourt was founded on some one or more of 
these; in which case so much of either of them as may 
be involved in the exception shall be set out. In all 
other cases it shall be sufficient to give the name of 
the witness, and to copy the interrogatories and an- 
swers, and to state the name of the commissioner, and 
the place where and the date when the deposition 
was sworn to; and in copying all dei)ositions taken 
on interrogatories, the answer shall be inserted inmiedi* 
ately following the question. 
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2. The Clerk of the District Court shall page the 
copy of the record thus made up, and shall make an 
index thereto, and he shall certify the entire docmnent, 
at the end thereof, under the seal of the court, to be a 
transcript of the record of the District Court in the 
cause named at the beginning of the copy made up 
pursuant to this rule; and no other certificate of the 
record shall be needful or inserted. 

3. Hereafter, in making up the record to be 
transmitted to the Circuit Court on appeal, the clerk 
of the District Court shall omit therefrom any of the 
pleading, testimony or exhibits which the parties, by 
their proctors, shall, by written stipulation, agree may 
be omitted, and such stipulation shall be certified up 
with the record. 

Promulgated December Term, 1854. 17 How. VI. 
Amended by adding clause 3, May 2, 1881. 113 U. S. 
XIII. 

(53) Whenever a cross-libel is filed ui)on any coun- 
ter-claim arising out of the same cause of action for which 
the original libel was filed, the respondents in the 
cross-libel shall give security in the usual amount and 
form, to resi)ond in damages as claimed in said cross- 
libel, unless the court, on cause shown, shall otherwise 
direct; and all proceedings upon the original libel 
shall be stayed until such security shall be given. 

Promulgated December Term, 1868. 7 Wall. V. 

(54) When any ship or vessel shall be libeled, or the 
owner or owners thereof shall be sued, for any embez- 
zlement, loss, or destruction by the master, officers, 
mariners, passengers, or any other person or persons, 
of any property, goods or merchaiidise, shipped or 
put on board of such ship or vessel, or for any loss, 
damage or injury by collision, or for any act, matter, 
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or thing, loss, damage, or forfeiture, done, occasioned 
or incurred, without the privity or knowledge of such 
owner or owners, and he or they shall desire to claim 
the benefit of limitation of liability provided for in 
the third and fourth sections of the act of March 3, 1851, 
entitled ''An act to limit the liability of shipowners 
and for other purposes,'' now embodied in sections 
4283 to 4285 of the Revised Statutes, the said owner 
or owners shall and may file a Ubel or petition in the 
proper District Court of the United States, as herein- 
after specified, setting forth the facts and circumstances 
on which such limitation of liability is claimed, and 
prajdng proper relief in that behalf; and thereupon 
said court, having caused due appraisement to be had 
of the amount or value of the interest of said owner 
or owners, respectively, in such ship or vessel, and 
her freight, for the voyage, shall make an order for 
the payment of the same into'' court, or for the giving 
of a stipulation, with sureties, for the payment thereof 
into court whenever the same shall be ordered; or, if 
the said owner or owners shall so elect, the said court 
shall, without such appraisement, make an order for 
the transfer by him or them of his or their interest 
in such vessel and freight to a trustee to be appointed 
by the court under the fourth section of said act; 
and, upon compliance with such order, the said court 
shall issue a monition against all persons claiming 
damages for any such embezzlement, loss, destruction, 
damage, or injury, citing them to appear before the 
said court and make due proof of their respective 
claims at or before a certain time to be named in said 
writ, not less than three months from the issuing of 
the same; and public notice of such monition shall 
be given as in other cases, and such further notice 
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reserved through the post-office; or otherwise, as the 
court; in its discretion, may direct; and the said court 
shall also, on the application of the said owner or 
owners, make an order to restrain the further prosecu- 
tion of all and any suit or suits against said owner or 
owners in respect of any such claim or claims. 

Promulgated May 6, 1872. 13 WaU. XII. 
Amended January 26, 1891. 137 U. S. 711. 

(55) Proofs of all claims which shall be presented in 
pursuance of said monition shall be made before a 
commissioner, to be designated by the court, subject 
to the right of any person interested to question or 
controvert the same; and, upon the completion of 
said proofs, the commissioner shall make report of the 
claims so proven, and upon confirmation of said report, 
after hearing any exceptions thereto, the moneys paid 
or secured to be paid into court, as aforesaid, or the 
proceeds of said ship or vessel and freight (after 
payment of costs and expenses), shall be divided 
TpTO rata amongst the several claimants, in proportion 
to the amount of their respective claims, duly proved 
and confirmed as aforesaid, saving however, to all 
parties any priority, to which they may be legally 
entitled. 

Promulgated May 6, 1872. 13 Wall. XIII. 

(56) In the proceedings aforesaid, the said owner or 
owners shall be at liberty to contest his or their liability, 
or the liability of said ship or vessel for said embezzle- 
ment, loss, destruction, damage, or injury (inde- 
pendently of the limitation of liability claimed under 
said act), provided that, in his or their libel or petition, 
he or they shall state the facts and circumstances by 
reason of which exemption from liability is claimed; 
and any person or persons claiming damages as afore- 
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said; and who shall have presented his or their claim 
to the commissioner under oath, shall or may answer 
such libel or petition and contest the right of the 
owner or owners of said ship or vessel, either to an 
exemption from liability, or to a limitation of liability, 
under the said act of Congress, or both. 

Promulgated May 6, 1872. 13 WaU. XIII. 

(67) The said libel or petition shall be filed and the 
said proceedings had in any District Court of the United 
States in which said ship or vessel may be libeled to 
answer for any such embezzlement, loss, destruction, 
damage^ or injiuy; or, if the said ship or vessel be not 
libeled, then in the District Coml; for any district in 
which the said owner or owners may be sued in that 
behalf. When the said ship or vessel has not been 
libeled to answer the matters aforesaid, and suit has 
not been commenced against the said owner or owners, 
or has been conunenced in a district other than that 
in which the said ship or vessel may be, the said pro- 
ceedings may be had in the District Court of the 
district in which the said ship or vessel may be, and 
where it may be subject to the control of such court 
for the puiposes of the case as hereinbefore provided. 
If the ship have already been libeled and sold, the 
proceeds shall represent the same for the purpose of 
these rules. 

Promulgated May 6, 1872. 13 WaU. XIII. 
Amended April 22, 1889. 130 U. S. 706. 

(68) All the preceding rules and regulations for 
proceeding in causes where the owner or owners of a 
ship or vessel shall desire to claim the benefit of 
limitation of liability provided for in the act of Con- 
gress in that behalf, shall apply to the Circuit Courts 
of the United States where such cases are or shall 

Vol XI.— 28. 
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be pending in said courts on appeal from the District 
Courts. 

Promulgated March 30, 1881. 103 U. S. XIII. 

(59) In a suit for damage by colMon, if the 
claimant of any vessel proceeded against/ or any 
respondent proceeded against in personam, shall, by 
petition, on oath, presented before or at Hie time of 
answering the libel, or within such further time aa the 
court may allow, and containing suitable allegations 
showing fault or negligence in any other vessel con- 
tributing to the same collision, and the particulars 
thereof, and that such other vessel or any other party 
ought to be proceeded against in the same suit for 
such damage, pray that process be issued against such 
vessel or party to that end, such process may be 
issued, and if duly served, such suit shall proceed as 
if such vessel or party had been originally proceeded 
against; the other parties in the suit shall answer the 
petition; the claimant of such vessel or such new 
party shall answer the libel; and such further pro- 
ceedings shall be had and decree rendered by the court 
in the suit as to law and justice shall appertain. But 
every such petitioner shall upon filing his petition, 
give a stipulation, with sufficient sureties, to pay to 
the libellant and to any claimant or new paxty brought 
in by virtue of such process, aU such costs, damages, 
and expenses as shall be awarded against the petitioner 
by the court upon the final decree, whether rendered 
in the original or appellate court; and any such 
claimant or new party shall give the same bonds or 
stipulations which are required in like caaes from 
parties brought in under process issued on the prayer 
of a libellant. 

Promulgated March 26, 1883. 112U. S. 743. 
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GENERAL LIBEL IN CASE CIVIL AND MARITIME. 

DiBTRiGT Court of the Unttbd States, 

Fob the District of 

Of the Term, A. D. 19. . . 

In Admiraiat: 

To THE Hon Judge of the District Court 

OF the United States for the Diotrict of 

The Libei< and Coicplaint of 

owners of in the District aforesaid, against 

the 

and against all persons lawfully intervening for their interest therein, in a 
case of dvfl and maritime. 

And thereupon, the said libelant. . do. . aUege and articulately pro- 
pound as follows, to wit: 

First.— That your libelant 

at the time of the hereinafter mentioned 

the owner. . and proprietor. . of which 

said is a vessel of more than Twenty Tons Burden, 

and at the time when the hereinafter stated and set 

forth arose, was enrolled and licensed for the coasting trade, and employed 
in the business of commerce and navigation between ports and places in 
different States and Territories of the United States, upon the lakes and 
navigable waters connecting said lakes. 

Second.— That the said now lying at 

in the District aforesaid, is a vessel of more than 

Twenty Tons Burden, and at the time when the caxiae of action hereinafter 
stated and set forth arose, was enrolled and licensed for the coasting trade, 
and emplojred in the business of commerce and navigation between ports 
and places in different States and Territories of the United States, upon the 
lakes and navigable waters connecting said lakes. 
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That the nid libelant., hat. appliedtotheowner. . ofaaid 

and requested to settle with th.. libelant., for the 

auBtained aa above mentioned by but 

refuse. . to pay the same, or any part thereof. 

That the said now lying in the port of 

and within the juriadiction of this Court. 

That all and sinipilar the premises are true, and within the admiralty 
and maritime jurisdiction of the United States, and of this HonoraUe Court. 

Whkreporb, the said libelant. . pray. . that a 

in due form of law, according to the course of this Honorable Court in cases 

of admiralty and maritime jurisdiction, may issue against the said 

and that all persons having any interest therein, may 

be cited to appear and answer, on oath, all and singular the matters afore- 
said, and that this Honorable Court would be pleased to decree the payment 
of the as aforesaid, to wit: the sum of 

with interest and costs, and that the said may be condemned 

and sold to pay the same, and that the libelant. . may have such other and 
further relief as in law and justice. . he. . may be entitled to receive. 



Proctor. . for Libelant. . 

Libelant. 



'•.}- 



Uhitxd Statbb of Amkbiga, 

. DiBTRICr OF. 

.being duly sworn, says that. 

the libelant . . whose name subscribed to tbe foregoing libel; that 

.he. ha. . read said libel and know. . the contents thereof, and that the same 

is true of own knowledge, except as to the matters which are therein 

stated to be on information and belief, and that as to those matters 

believe. . it to be true. 
Subscribed and Swobk to before me, \ 

this day [ 

of A.D. 18... J 
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